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that two policies were specific excess policies that must pay upon exhaustion of the 
specific underlying insurance limits and that the underlying limits had been exhausted.  
Thus, the Court decided that the two excess policies were insuring the same risk at the 
same level of coverage.  The Court observed that, once that issue has been decided, 
California courts next determine whether the “other insurance” clauses conflict, and if 
they do, split the excess payments between the insurers on a pro rata basis. 

The ICSOP policy did not contain a standard “other insurance” clause, but defined 
“ultimate net loss” as “the amount payable in settlement of the liability for the insured 
after making deductions for all recoveries for other valid and collectible insurance, 
excepting however the policy(ies) of the primary insurers.”  The American Guarantee 
policy had a more standard “other insurance” clause, stating that “[i]f other insurance 
applies to damages that are also covered by this policy, this policy will apply excess to 
the other insurance.”  The Court concluded that the ICSOP policy language could be 
read not to include the American Guarantee excess policy and was therefore 
ambiguous.  On the other hand, the Court found that the American Guarantee clause 
clearly stated it was excess to the ICSOP policy.  Therefore, the Court determined that 
the clauses were not irreconcilable, the American Guarantee policy was excess to the 
ICSOP policy, and thus ICSOP was required to pay up to its policy limits before 
American Guarantee was required to pay. 

This decision demonstrates that courts are more inclined to enforce “other insurance” 
language if it is clear and simple. 

Teresa Cho is a partner with Musick, Peeler & Garrett in its Los Angeles office.  Her full bio and 
contact information can be found at:  http://www.musickpeeler.com/professional/Teresa_Cho/ 

In St. Paul Fire and Marine Insurance Company v. Insurance 
Company of the State of Pennsylvania (N. D. Cal. March 7, 
2017), 2017 WL 897437, the district court recently compared 
“other insurance” clauses in insurers’ excess policies and 
enforced a clear “excess” clause over a clause in another policy 
that conflicted with other language in that policy. 

A settling insurer sued other insurers for greater contributions to a 
settlement of a construction defect suit.  The Court determined 
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defective materials or poor workmanship has generally been considered a commercial risk which is not passed 
on to the liability insurer.”  (Maryland Cas. Co. v. Reeder (1990) 221 Cal.App.3d 961, 972.) 

In the recent case of Archer Western Contractors, Ltd. v. National Union Fire Insurance Company of Pittsburgh, 
Pennsylvania (March 2, 2017) 2017 WL 816891, the Ninth Circuit was asked to interpret the meaning of “that 
particular part” in the context of business risk exclusions in an excess liability policy issued by National Union to a 
general contractor, Archer Western.  The lawsuit arose from an underlying action filed by the San Diego County 
Water Authority against Archer Western alleging defective construction of an emergency water storage project.  
That lawsuit settled for a payment of $6.6 million, $2 million of which was funded by Archer Western’s primary 
insurer.  National Union refused to contribute to the settlement which led to Archer Western filing suit.  National 
Union denied coverage for the Water Authority lawsuit based on the above business risk exclusions.  National 
Union argued that, because Archer Western was the general contractor, the entire project constituted “that 
particular part” of the property for purposes of the business risk exclusions.  Archer Western argued that this was 
an overbroad interpretation and that only the specific part of the project that Archer Western was working on at 
the time the damage occurred should be excluded. 

The district court granted National Union’s motion for summary judgment and held that the business risk 
exclusions barred any coverage under the National Union policies because Archer Western was responsible for 
all the work at the project.  Archer Western appealed. 

The Ninth Circuit, in an unpublished and concise ruling, affirmed the district court’s determination.  The appellate 
court held that California courts “have consistently adopted broad interpretations of the phrases ‘that particular 
part’ and ‘arises out of’ when applied to a general contractor.”  (Archer Western, supra, at *1, citing Health Net, 
Inc. v. RLI Ins. Co. (2012) 206 Cal.App.4th 232, 252.)  The Ninth Circuit agreed that California courts, both state 
and federal, construe “that particular part” to refer to the entire project on which a general contractor is 
performing operations. 

The Ninth Circuit specifically distinguished two cases relied upon by Archer Western.  The first case, Eichler 
Homes, Inc. v. Underwriters at Lloyd’s, London (1965) 238 Cal.App.2d 532, was distinguished on the basis that it 
was a duty to defend case.  The appellate court disregarded the second case, Blackfield v. Underwriters at 
Lloyd’s, London (1966) 245 Cal.App.2d 271, because it was a fifty year old decision that had never been 
reaffirmed by any later court.  The Ninth Circuit concluded that, because courts since Eichler and Blackfield have 
consistently rejected those earlier courts’ restrictive reading of “that particular part,” California law is clear that the 
exclusions unambiguously apply to the entire project when the insured is a general contractor. 

General liability policies contain what are called “business risk” exclusions which generally 
exclude coverage for damage to: (1) “that particular part of real property on which you or 
any contractors or subcontractors working directly or indirectly on your behalf are 
performing operations”; and (2) “that particular part of any property that must be restored, 
repaired or replaced because Your Work was incorrectly performed on it.”  These 
exclusions have been interpreted by California courts to be an expression of a general 
principle of insurance law; that insurers are not warrantors of their insureds’ products.  
(See, Armstrong World Indus., Inc. v. Aetna Cas. & Sur. Co.(1996) 45 Cal.App.4th 1, 110-
111.)  Specifically, courts have repeatedly held that “the risk of replacing and repairing 
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In Teleflex Medical Inc. v. Nat’l. Union Fire Ins. Co. of Pittsburgh, PA (March 21, 2017) 
2017 WL 1055586, the Ninth Circuit affirmed a jury verdict in a bad faith case against an 
excess insurer for rejecting a settlement approved by insured and primary insurer, and 
refusing to take over the insured’s defense. 

In Teleflex, CNA issued a primary policy with a $1 million limit and National Union issued 
an excess policy with a $14 million limit.  CNA was defending counter-claims against the 
insured for trade disparagement and false advertising.  National Union did not dispute 
that the counter-claims were covered under its policy.  Notably, the insured’s potential 
damages exposure, excluding uncovered treble damages, was within National Union’s 
excess limits. 

 

Notably, Judge Andre M. Davis, sitting by designation from the Fourth Circuit, concurred in the decision but 
noted that the Blackfield decision remains good law in California.  Judge Davis would have preferred that the 
Ninth Circuit certify the matter as a question of law for the California Supreme Court, but, recognizing that 
certification is to be used sparingly, he ultimately agreed with the decision. 

This decision by the Ninth Circuit cannot be used as precedent, because is it unpublished.  However, pursuant 
to Ninth Circuit rule 36-3, the decision can be cited as persuasive authority in future cases.  This case supports 
the argument that the business risk exclusions in general liability policies may broadly apply to exclude 
coverage for general contractors for ongoing operations claims.  However, the impact of this ruling on completed 
operations claims is likely much more limited.  Unlike ongoing operations claims, the “Your Work” exclusion for 
completed operations claims normally includes the following exception: “This exclusion does not apply if the 
damaged work or the work out of which the damage arises was performed on your behalf by a subcontractor.”  
In this case, Archer Western evidently did all the work itself, as there is no mention of any subcontractors 
performing any of the work in either the decision or any of the appellate briefing.  It is not even clear that the 
National Union policy contained the subcontractor exception to the exclusion.  As most general contractors 
utilize subcontractors extensively, and most policies include the subcontractor exception, this case may be of 
limited use for completed operations claims. 

Finally, although the case does support a broad reading of the “that particular part” language, the concurring 
opinion raises a valid point in noting that there is still a split of authority on this issue in California, and until the 
California Supreme Court weighs in on the issue, the question of what exactly “that particular part” means for a 
general contractor will continue to be debatable. 

Stephen L. Cope is a litigator with Musick, Peeler & Garrett in its Los Angeles office.  His full bio and contact information can be 

found at:  http://www.musickpeeler.com/professional/Stephen_Cope/ 
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At the time of mediation, which National Union attended but CNA did not, the insured committed to a conditional 
settlement of $4.75 million, subject to approval and funding from both CNA and National Union.  CNA promptly 
agreed to contribute its full $1 million primary limits to the settlement.  National Union requested an updated 
liability and damages analysis from defense counsel.  After receiving that analysis which, like a previous 
analysis, reflected an exposure of up to $10 million, excluding treble damages, National Union declined to 
consent to the settlement and did not offer to take over the defense.  After several unanswered requests by the 
insured that National Union take over the defense, and after three months had passed since the mediation, the 
insured accepted the settlement.  National Union subsequently agreed to assume the defense if the settlement 
agreement could be undone.  The insured responded that the settlement could not be undone.  The insured paid 
the unfunded amount of the settlement, then sued National Union for breach of contract and bad faith, seeking 
recovery of the $3.75 million the insured contributed to the settlement,  punitive damages, and attorneys’ fees. 

The jury returned a verdict for breach of contract and bad faith against National Union, but declined to award 
punitive damages.  National Union’s motion for entry of judgment after the verdict was denied by the district 
court.  National Union appealed, arguing that the district court erred in applying Diamond Heights Homeowners 
Association v. National American Ins. Co. (1991) 227 Cal.App.3d 563 and not applying a clear and convincing 
evidence standard as to whether the insurer waived the right to assert the “no action” clause of the policy as a 
defense to payment of the settlement by the insured without its consent. 

On appeal, the Ninth Circuit concluded the district court did not err in refusing to grant judgment to National 
Union as a matter of law, but instead allowing the matter to be tried to a jury under the authority of Diamond 
Heights.  According to the Ninth Circuit, Diamond Heights holds that an excess insurer has three options when 
presented with a proposed settlement that meets approval of the insured and the primary insurer: 

1) approve the proposed settlement; 

2) reject the proposed settlement and take over the defense; or 

3) reject the proposed settlement, decline to take over the defense, and face a potential lawsuit 
for contribution and bad faith. 

In the event the insurer chooses the last option, the excess insurer waives the “no action” clause and may only 
challenge the settlement on the grounds that it is unreasonable or that it is the product of collusion between the 
primary insurer and the insured. 

After discussing, with approval, the policy rationales for the rule in Diamond Heights, the Ninth Circuit agreed that 
Diamond Heights was controlling. 

The Ninth Circuit rejected National Union’s argument that Diamond Heights does not reflect current California law 
and has been somehow discredited by or is inconsistent with the California Supreme Court’s decision in Waller v. 
Truck Ins. Exchange (1995) 11 Cal. 4th 1, which established a “clear and convincing” standard of proof with 
respect to the issue of an insurer’s waiver of a policy defense by failure to assert it in a reservation of rights letter. 

The Ninth Circuit concluded that the California Supreme Court in Waller failed to mention Diamond Heights and 
that subsequent California appellate courts, including Fuller-Austin Insulation Co. v. Highlands Ins. Co. (2006) 
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135 Cal.App.4th 958, 987, have cited Diamond Heights with approval, thus demonstrating the continued vitality 
of Diamond Heights. 

The Ninth Circuit also rejected the contention that Diamond Heights is incompatible with Waller’s holding  as to 
whether an insurer waives policy defenses by failing to mention them in a letter, finding the issues in the cases 
to be different.  The Court  explained that  Diamond Heights establishes a rule that reconciles the existence of 
the “no action” or “no voluntary payments” clause of a policy where the insurer first breaches its contractual 
obligations or the implied covenant of good faith and fair dealing by rejecting a settlement.  Interestingly, 
although the implied duty to accept a reasonable settlement is generally said to emanate from the duty to 
defend afforded by a primary insurer, the Court rejected National Union’s argument that an excess insurer, 
which has no duty to defend, is in a different position than a primary insurer which charges a higher premium 
for the duty to defend.  According to the Court, the imposition of the rule of liability against an excess insurer 
under Diamond Heights is supported by other sound policy considerations and insurance principles, including 
the policy favoring settlements and the unfairness of allowing an excess insurer to reject a settlement and “get 
a free ride” at the expense of the primary insurer. 

The Ninth Circuit thus concluded that National Union had failed to present convincing evidence that the 
California Supreme Court would not follow Diamond Heights. 

The Ninth Circuit also refused to distinguish Diamond Heights on its facts.  The Ninth Circuit explained that, like 
in Diamond Heights, the primary insurer had committed its limits to the settlement and had funded the defense 
through settlement, and the insured faced no exposure above the excess limits.  The Ninth Circuit noted that 
the uncertainty of liability and the status of litigation were merely factors that were potentially relevant to the 
reasonableness of the settlement amount. 

California cases have long held that a primary insurer may not “cede” its limits to the excess insurer and avoid 
the duty to defend.  (See, e.g., Chubb/Pacific Indem. Group v. Insurance Co. of North America (1987) 188 
CA3d 691, 698.)  However, the Teleflex decision will undoubtedly give rise to an increase in the number of 
cases in which a primary insurer will agree to contribute their limits to a proposed settlement, potentially early in 
the litigation, and in effect cede the defense of the litigation to the excess insurer even in cases where there are 
sufficient excess limits to avoid any potential uncovered exposure to the insured.   Excess insurers operating in 
California should be aware that they may no longer be able to sit on the sidelines at the time of settlement and 
merely await the outcome of trial, but instead may be faced with the Hobson’s choice – pay a settlement which 
they view as inflated – or take on a defense obligation they may never have anticipated and which their 
underwriters may not have considered in calculating premiums. 

Cheryl A. Orr is a partner with Musick, Peeler & Garrett in its Los Angeles office.  Her full bio and contact information can be found 
at:  http://www.musickpeeler.com/professional/Cheryl_Orr/ 
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Update:  Ace American Ins. Co. v. Fireman’s Fund Ins. Co. Settled 
By:  Cheryl A. Orr 

We previously reported that the California Supreme Court would be addressing the split in California authority 
on the issue of whether an excess insurer may sue a primary insurer for failure to settle a case within primary 
limits in the absence of an excess judgment against the insured.  Unfortunately, although the Court granted 
review of the decision in Ace American Ins. Co. v. Fireman’s Fund Ins. Co., previously published at 2 
Cal.App.5th 159, last November, the case settled while pending before the Supreme Court and the case was 
dismissed on March 15, 2017.  As review was granted in November, after the amendment of California Rule of 
Court 8.1105 became effective, the dismissal of review means that the Ace American case remains published 
and is fully citable and has binding or precedential effect. 

Cheryl A. Orr is a partner with Musick, Peeler & Garrett in its Los Angeles office.  Her full bio and contact information can be found 
at:  http://www.musickpeeler.com/professional/Cheryl_Orr/ 
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and state court systems representing Musick Peeler's clients in contract and bad faith actions, coverage matters involving multiple insurers, 
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Corporate & Regulatory Practice:  Musick Peeler's insurance representation includes a full-service corporate and regulatory practice.  
The firm's attorneys counsel clients with regard to: 

 Suitable corporate organization for their intended purposes  

 Obtaining government approval of mergers and acquisitions of other companies  

 Regulatory compliance with employee compensation and benefit plans  
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regulatory licensing and disciplinary agencies in the various states in which the firm represents clients.  Musick Peeler has also been called 
upon to represent state regulators in handling some of the nation's largest property and casualty insolvencies. 
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experienced in drafting proposed statutes and regulations affecting their clients' interests.  The firm's proficiency in professional liability and 
in commercial and financial litigation benefits the insurance industry.  Musick Peeler's attorneys are committed to tort reform and the 
development of laws that limit the liability of their clients' policy holders. 

Education & Prevention of Legal Disputes:  Attorneys in the Insurance Group are frequently invited to lecture on insurance issues at 
national and international seminars.  The firm offers private seminars that address topical concerns and methods of avoiding litigation and 
resolving legal disputes.  The Group's monthly newsletter, Insurance Notes, tracks the new trends and developments in insurance law for 
Musick Peeler's clients. 
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