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Frequently, however, a practitioner’s client is adverse to a corpora-
tion, limited liability company, or other business organization that
employs tens, hundreds, or even thousands of people. Even before the
commencement of litigation, the entity may already have engaged
counsel or may employ counsel on a full-time basis. Also, the prac-
titioner may have a strong incentive to contact one or more employ-
ees of the adverse organization prior to filing suit to gather evidence
in support of the client’s position.

Many attorneys, however, will forego the process of “informal dis-
covery” and refrain from contacting the entity’s employees for fear
of transgressing an ethical constraint that has been ill defined for these
circumstances. While this concern may have been well founded for
most of the last quarter century, recent decisions allow attorneys to
gauge with reasonable certainty what contacts with employees of an
adverse organization are permissible and what contacts constitute an
ethical violation. Now that clear rules exist, practitioners can and
should garner for their clients the full advantages of informal discovery.

Discovery, as the term is most commonly used in litigation, is the
legally mandated disclosure of information by parties and nonpar-
ties through procedures such as depositions, document production
requests, and interrogatories. Informal discovery is the development
of information independent of the legal process, frequently without
the knowledge or cooperation of the adverse party. Unlike formal dis-
covery, informal discovery often can be accomplished rapidly and with

minimal expense—such as reviewing public records or interviewing
witnesses. It can be commenced before the initiation of legal pro-
ceedings.1 Moreover, informal discovery has the potentially enormous
benefit of permitting an attorney to develop support for a cause of
action or defense without simultaneously disclosing the existence of
this evidence to an adversary. In many instances, evidence can be
obtained through informal discovery that would never be obtained
through formal discovery techniques.

Informal discovery has its drawbacks. Witness interviews, unlike
deposition testimony, may not be admissible as evidence and may not
be as useful for purposes of impeachment. For instance, statements
made during witness interviews are hearsay and thus inadmissible
under California law, unless an exception to the hearsay rule applies.2

Further, attorneys who conduct interviews (as opposed to using an
investigator) may become witnesses in the case, thereby compro-
mising their position as an advocate.3 In addition, careless inter-
viewing of witnesses creates the potential for claims of slander by an
adverse party.

Practitioners should note that two exceptions to the hearsay rule
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First Contact
Critical evidence CAN OFTEN BEST BE UNCOVERED

through the appropriate use of informal discovery

Most lawyers are familiar with a rule of ethics that prohibits contact with
an adverse party who is represented by counsel. The rule appears
straightforward when the adverse party is an individual litigant.

By Richard S. Conn and Erin M. Donovan
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frequently apply to statements made during
witness interviews: 1) admission of a party,
and 2) prior inconsistent statements.4 Also,
while prelawsuit communications to oppos-
ing parties, counsel, represented persons, or
witnesses may give rise to tort claims, includ-
ing slander, the litigation privilege, which
protects statements made in the course of
judicial proceedings or “in any other pro-
ceeding authorized by law,” may not be lim-
ited to statements made at trial.5 In fact, the
privilege may extend to communications that
are made before the commencement of any
lawsuit.

For example, in Lerette v. Dean Witter
Organization, Inc.,6 the court held that an
attorney’s prelitigation letter to a bank chair-
man threatening suit based on an allegedly
false credit reference was absolutely privi-
leged under California Civil Code Section
47. Other prelitigation communications, such
as statements made in the course of inter-
viewing witnesses, should likewise be pro-
tected so long as the communication is rele-
vant to a potential judicial proceeding.
However, this is a rapidly evolving area of the
law, with the risk of litigation always present.

Ethical constraints on an attorney’s con-
tacts with witnesses who are or have been
associated with an adverse party still exist. But
it is precisely those witnesses who often hold
the key to a successful prosecution or defense.
Now that the law has been clarified regarding
who may be contacted without fear of an
ethical violation, attorneys no longer need to
avoid appropriate and valuable informal dis-
covery.

Charitably described, the evolution of the
law concerning informal discovery has been
marked by the adoption of ambiguous rules,
which were then construed in unanticipated
ways and later supplanted by new rules of
equally uncertain meaning. The reluctance of

practitioners to test the limits of ambiguous
rules is understandable, given the severe
sanctions that may ensue from a perceived
violation: disqualification, loss of fees, and
ethical censure.

In the realm of informal discovery, ethical
issues may arise because of questionable
means used to obtain information, such as
misrepresentations regarding the status or
capacity of the party seeking information.
The use of informal discovery also may impli-
cate privacy rights. Still, the most frequently
litigated ethical issues in informal discovery
involve contacts with persons who may be
deemed represented by counsel in a matter or
controversy.

Fortunately, the series of recent decisions
that has substantially reduced the uncertainty
regarding the scope of permissible informal
discovery of an adverse party’s past and pres-
ent employees will give practitioners a mar-
gin of comfort. They also reveal certain per-
sistent mine fields.

Impact of Former Rule 7-103

The codified prohibition on attorney con-
tacts with a party represented by counsel had
its genesis in California in 1975 with the
adoption of former Rule 7-103 of the Rules
of Professional Conduct.7 This rule, replaced
by current Rule 2-100, provided in pertinent
part: “A member of the State Bar shall not
communicate directly or indirectly with a
party whom he knows to be represented by
counsel upon a subject of controversy, with-
out the express consent of such counsel.”

On its face, former Rule 7-103 left open
the question of which employees of an adverse
corporate party would be deemed encom-
passed by the prohibition. The resolution of
this question was materially affected by
Upjohn Company v. United States, in which
the U.S. Supreme Court held that the attor-

ney-client privilege for a corporation extends
beyond the “control group” to middle- or
even low-level corporate employees who
“can, by actions within the scope of their
employment, embroil the corporation in seri-
ous legal difficulties….”8 (The Court defined
“control group” as “officers and agents…
responsible for directing [the company’s]
actions in response to legal advice.”9) Insofar
as the attorney-client privilege might extend
to virtually any employee of the corpora-
tion, former Rule 7-103 was construed by the
Los Angeles County Bar Association Com-
mittee on Professional Responsibility as pro-
hibiting contact with any employee of a rep-
resented corporation concerning a subject of
controversy.10

In Bobele v. Superior Court, the California
Court of Appeal ratified this analysis, finding
that the rule proscribed all contacts with
employees of a represented corporation as to
matters in controversy.11 The Bobele court
further held that former Rule 7-103 applied
both to current noncontrol-group employees
and to former employees who continued as
members of the control group, such as by
serving as a director of the corporation.12

The effect of the broad construction of for-
mer Rule 7-103 by the Bobele court was to
render virtually all post-controversy contact
with corporate employees potentially sanc-
tionable. For certain types of litigation, such
as employment discrimination claims, this
restraint on informal discovery seriously
impaired meaningful prefiling investigations
as well as the effective conduct of litigation
itself. Due to the excessive burden imposed by
former Rule 7-103,13 the rule was repealed
and replaced on May 27, 1989, by Rule 2-
100, which provides in pertinent part:

(A) While representing a client, a mem-
ber [of the State Bar] shall not com-
municate directly or indirectly about
the subject of the representation with
a party the member knows to be rep-
resented by another lawyer in the mat-
ter, unless the member has the con-
sent of the other lawyer.
(B) For purposes of this rule, a “party”
includes:

(1) An officer, director, or manag-
ing agent of a corporation or associa-
tion, and a partner or managing agent
of a partnership; or

(2) An association member or an
employee of an association, corpora-
tion, or partnership, if the subject of
the communication is any act or omis-
sion of such person in connection with
the matter which may be binding upon
or imputed to the organization for
purposes of civil or criminal liability or
whose statement may constitute an
admission on the part of the organi-
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Creating a Paper Trail
Communications with nonmanagerial employees still pose a risk of ethical violation if the employees have
been in contact with corporate counsel. The California Court of Appeal in Snider v. Superior Court1 sug-
gests that counsel seeking informal discovery can address concerns by communicating with adverse coun-
sel before proceeding, but this may be impractical in many circumstances. As an alternative, the attor-
ney conducting informal discovery should ask a witness to sign a brief statement addressing the
following issues:
1) Whether the interviewer has disclosed whom he or she represents.
2) Whether the employee is a manager within the meaning of Rule 2-100. For example, a witness could
state, “I have no role in setting corporate policy.”
3) Whether the employee has been in communication with corporate counsel.
4) Whether as part of the interview process, the employee has been asked to divulge communications
with corporate counsel or other confidential information.
5) Whether the employee has in fact divulged any confidential information.

A signed statement from the witness covering these topics should substantially insulate the party
conducting informal discovery from charges of ethical violation.—R.S.C. & E.M.D.

1 Snider v. Superior Court, 113 Cal. App. 4th 1187 (2003).



zation.…
(C) This rule shall not prohibit:

(1) Communications with a public
officer, board, committee, or body;

(2) Communications initiated by a
party seeking advice or representation
from an independent lawyer of the
party’s choice; or

(3) Communications otherwise
authorized by law.
Notably, the intent of the drafters of Rule

2-100 to materially liberalize opportunities for
informal discovery is not apparent from the
language of the rule. While the rule implicitly
permits contact with nonmanagerial employ-
ees unless they are responsible for an “act or
omission…in connection with the matter
which may be binding upon or imputed to the
organization for purposes of civil or criminal
liability,” the rule omits a definition of “man-
aging agent.” The only indication of an inten-
tion to expand informal discovery beyond
that permitted under Bobele appears in the
Drafter’s Notes accompanying Rule 2-100.14

Those notes implicitly reject the holding of
Bobele as applied to formerly employed mem-
bers of the control group: “Paragraph (B) is
intended to apply only to persons employed
at the time of the communication.”15 The
more general intent of the drafters to limit
operation of the rule to members of a cor-
porate control group is obscure. Thus, it is
understandable that trial courts construing the
new rule frequently treated it as only a slight
variant of former Rule 7-103. However, a
series of subsequent appellate decisions have
made clear the error of this approach, and
have thus radically altered the playing field for
those inclined to pursue informal discovery by
interviewing past or present employees.

Clarifying the Scope of Current 
Rule 2-100

The first decision to address the radical dif-
ference between former Rule 7-103 and cur-
rent Rule 2-100 was Triple A Machine Shop,
Inc. v. California.16 In Triple A, the court of
appeal reviewed a trial court’s preliminary
injunction enjoining state and local authori-
ties from contacting any present employees
and certain former employees of a machine
shop under investigation for criminal viola-
tion of environmental laws. The trial court
found that government contacts with a cur-
rently employed assistant facilities manager
and with certain former managers violated
Rule 7-103. In reversing the trial court’s
order, the court of appeal rejected reliance on
Bobele, commenting that “any question
whether current ‘noncontrol group’ corporate
employees lie within the scope of such pro-
tection is resolved by new rule 2-100….”17

The Triple A court further held that “rule 2-
100 permits opposing counsel to initiate ex

parte contacts with…present employees (other
than officers, directors or managing agents)
who are not separately represented, so long
as the communication does not involve the
employee’s act or failure to act in connection
with the matter which may bind the corpo-
ration, be imputed to it, or constitute an
admission of the corporation for purposes of
establishing liability.”18 The court commented
that the attorney-client privilege “does not
protect disclosure of the underlying facts
which were communicated [to counsel] and it
does not extend to independent witnesses.”19

The court of appeal in Nalian Truck Lines,
Inc. v. Nakano Warehouse & Transportation
Corporation addressed whether it was proper
for an attorney to communicate ex parte
with a former member of a corporate adver-
sary’s control group.20 In Nalian, the attor-
ney spoke with a former general manager,
who was also a minority shareholder. Since
the former manager was neither a current
employee nor a member of the control group
at the time of the communications, the court
held that Rule 2-100 did not prohibit the
attorney from engaging in ex parte commu-
nications with the former general manager.21

The trial court in Continental Insurance
Company v. Superior Court22 also tested the
scope of Rule 2-100. This case involved an
office building fire, about which certain jan-
itorial employees had relevant knowledge.
By the time the matter was actively litigated,
two of the witnesses were no longer employed
by the defendant building management com-
pany. Counsel for an adverse insurance car-
rier interviewed the witnesses without the
knowledge of the management company’s
counsel. The trial court found that one wit-
ness may have been misled by the interview-
ing attorney and that other interviewing attor-
neys had clearly violated Rule 2-100 by
contacting a witness whose acts or omissions
were in controversy. While the trial court
denied a motion to disqualify, it issued an
order precluding use of any testimony or
statements by the interviewed witnesses. The
court of appeal reversed the trial court’s order
excluding evidence obtained from the inter-
viewees, noting that Rule 2-100 did not apply
to former employees, whether or not the acts
and omissions of the former employees were
at issue in the litigation.23

The trial court in Jorgenson v. Taco Bell
confronted the issue of whether Rule 2-100
applied to prelitigation informal discovery.24

In Jorgenson, an attorney investigating an
employment discrimination claim had an
investigator interview several noncontrol-
group employees of a major fast food chain.
Although the attorney presumably was aware
that the prospective defendant employed in-
house counsel, no attempt was made to obtain
the consent of corporate counsel to the con-
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tacts. The trial court found that because no
litigation was pending at the time of the inter-
views, the employees could not be deemed
represented parties. Therefore, Rule 2-100
had not been violated. The court of appeal
concurred in this analysis and further held that
the mere existence of corporate counsel does
not cause the application of Rule 2-100 to a
noncontrol-group employee.25 Indeed, the
Jorgenson court noted that the corporation’s
counsel had not given opposing counsel notice
of his intent to represent the contacted
employees, nor was there other evidence of
actual knowledge.26

Managing Agent

While substantially clarifying the scope of
Rule 2-100, the holdings in Triple A, Nalian,
Continental, and Jorgenson left open the def-
inition of “managing agent.” This omission
was significant, because it is the adverse par-
ty’s managerial employees who will most fre-
quently have knowledge that is critical for
proving or defending claims. Fortunately, the
court in Snider v. Superior Court defined
“managing agent” and thereby resolved prior
uncertainty in favor of the availability of
informal discovery in certain circumstances.27

Snider arose out of an unfair competi-
tion suit brought by Quantum Productions
Inc. against former employee David Snider for
alleged misappropriation of trade secrets.
Snider was represented in the case by attor-
ney Dale Larabee. Between the filing of a
trial readiness statement by Quantum’s coun-
sel and the date for trial, Larabee contacted
two employees of Quantum listed in the state-
ment. One of the employees was a sales man-
ager and the other a production manager.
Larabee interviewed the sales manager at
length concerning material issues in the case.
The trial court found that these contacts vio-
lated Rule 2-100 and granted a motion to dis-
qualify Larabee. The court of appeal reversed,
however, finding that the employees con-
tacted were not “managerial employees,”
were not responsible for acts or omissions that
formed the basis for liability, and could not
be deemed to bind the corporation by their
statements.28

In considering whether the employees
were managing agents within the meaning of
Rule 2-100(B)(1), the Snider court found
support for a limited interpretation of the
term “managing agent” in White v. Ultramar,
a wrongful termination case.29 White holds
that misconduct by a supervisor will be
deemed to permit an award of punitive dam-
ages only if the supervisor is “high level man-
agement.”30 In accord with White, the Snider
court held that unless a supervisory employee
has discretion and authority to set corporate
policy, the employee is not a managing agent
for purposes of Rule 2-100(B)(1).31
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Furthermore, in discussing the meaning of
Rule 2-100(B)(2), the Snider court noted that
paragraph (B)(2) of Rule 2-100 has been
interpreted in California as applying only to
high-ranking organizational agents who have
actual authority to speak on behalf of the
organization.32 Thus, although the language
of paragraph (B)(2) seems broader than para-
graph (B)(1), it only applies to those who
have authority to speak on behalf of the cor-
poration. This interpretation is consistent
with the drafters’ rejection of the no-contact
rule under former Rule 7-103.33

Nonetheless, the decision in Snider should
not be deemed a license for unfettered con-
tact with all ostensibly nonmanagerial
employees of a corporate adversary. The
appropriate approach, as articulated by the
court, requires caution even when dealing
with lower echelon employees:

[T]o avoid potential violations of the
attorney client privilege, an attorney
contacting an employee of a repre-
sented organization should question
the employee at the beginning of the
conversation, before discussing sub-
stantive matters, about the employ-
ee’s status at that organization, whether
the employee is represented by coun-
sel, and whether the employee has spo-
ken to the organization’s counsel con-

cerning the matter at issue. If a ques-
tion arises concerning whether the
employee would be covered by rule
2-100 or is in possession of privileged
information, the communication
should be terminated.34

The court likewise offers cautionary advice
to corporations and their counsel:

Once a dispute arises that could lead
to litigation, it is also incumbent upon
an organization and its counsel to take
proactive measures to protect against
disclosure of privileged information
by informing employees and/or oppos-
ing counsel of their position concern-
ing communications between employ-
ees and opposing counsel.35

Unresolved Issues

While Snider clarifies the application of Rule
2-100 to managerial employees, certain com-
ments of the court raise questions that are
unresolved by the opinion. The text address-
ing prophylactic measures for counsel per-
forming informal discovery suggests that any
prior contact between an interviewee and
corporate counsel should raise a red flag
against further inquiry. However, in Snider
both witnesses had had prior contact with cor-
porate counsel, yet the court found no vio-
lation of Rule 2-100. This was arguably

because the employees’ relationship to cor-
porate counsel was that of witness rather
than that of one who receives and acts upon
advice. Moreover, there was no indication
that attorney Larabee made inquiries con-
cerning communications between the
employee and corporate counsel. However,
because the Snider court, in dicta, has sug-
gested that any confidential communication
between corporate counsel and an employee
raises ethical issues for inquiring counsel,
doubts remain concerning the permissibility
of such contacts.

It would have been better had the court
explicitly held that contact with noncontrol-
group managers is ethical, notwithstanding
their prior communications with corporate
counsel, so long as no attempt is made to
secure disclosure of communications with
corporate counsel. This result would appear
consistent with the discussion in Triple A
concerning the distinction between a repre-
sented party and an independent witness. A
contrary result would allow corporate coun-
sel to significantly impede discovery and even
preliminary fact-gathering contacts with non-
managerial employees.

Equally troublesome is the Snider court’s
suggestion that corporate counsel should
proactively advise employees and adverse
counsel concerning corporate counsel’s posi-
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tion regarding employee contact with adverse
counsel. If the court contemplated corporate
counsel advising adverse counsel as to the
identity of legitimate control group mem-
bers, the court’s suggestion is arguably con-
structive. However, in the age of instantaneous
e-mail communication, it is easy to foresee
corporate counsel notifying tens if not hun-
dreds of potential witness-employees of every
rank to refrain from contact with opposing
counsel. Corporate counsel could then argue
that this pro forma communication creates a
privileged relationship between corporate
counsel and the witness—or at least a fidu-
ciary duty on the part of the employee not to
communicate with adverse counsel. To
indulge this result would be a mistake. The
ethics and availability of informal discovery
should not depend upon such legal games-
manship but on whether the informal dis-
covery threatens to invade a substantive attor-
ney-client relationship. Indeed, numerous
courts have prohibited such attempts to frus-
trate informal discovery.36

Last, there is a disturbing aspect of Rule
2-100’s blanket stipulation that an employee
whose act or omission is being litigated is to
be deemed represented by corporate counsel.
While this rule may work admirably when the
interests of the employee and the corporation
are aligned (such as when both deny liability

and the corporation has agreed to provide a
full defense and indemnity), this will not
always be the case. An employee may be
clearly at odds with an employer, and cor-
porate counsel could not, because of a con-
flict of interest, undertake representation of
the employee. Under these circumstances, it
would seem to be improper for corporate
counsel to assert the application of Rule 2-100
to the employee in question—and it would be
an error to sanction adverse counsel for com-
municating with the employee who has dis-
avowed corporate protection.37 Indeed, con-
tact with the employee could be deemed a
communication “otherwise authorized by
law” within the meaning of Rule 2-100
(C)(3). To deny the employee the opportunity
to communicate directly with opposing coun-
sel would infringe on the employee’s right
to conduct his or her own affairs and in effect
treat the employee as chattel subject to unjus-
tified corporate control.

With the availability of informal discov-
ery, litigators may need to think more like
Sherlock, rather than Oliver Wendell, Holmes.
In many instances, the effective representation
of clients will require counsel to engage in in-
formal discovery rather than formal discov-
ery because of cost considerations and the
need for the unfettered flow of information.
Given the current state of California law,

before the commencement of litigation, each
side of a dispute should at a minimum con-
sider the opportunities for appropriate in-
formal discovery. The outcome of many cases
will turn on the extent of this inquiry.      ■

1 See, e.g., CODE CIV. PROC. §2035. On occasion, an
attorney may want to take a deposition prior to filing
a lawsuit to preserve evidence that may become unavail-
able. In these cases, the court may order a deposition
or other discovery based on a showing of “good cause.”
Id.
2 EVID. CODE §1200.
3 See CAL. RULES OF PROF. CONDUCT R. 5-210. A
lawyer “shall not act as an advocate” before a jury that
will hear the attorney’s testimony unless the client
gives informed written consent. Id. The discussion fol-
lowing Rule 5-210 states that the rule applies whenever
the attorney knows or should know that he or she
“ought to be called” as a witness in a jury trial.
4 EVID. CODE §§1220, 1235.
5 See CIV. CODE §47.
6 Lerette v. Dean Witter Org., Inc., 60 Cal. App. 3d 573
(1976).
7 Former Rule 7-103 is similar to ABA Model Rule of
Professional Conduct 4.2, which states: “In repre-
senting a client, a lawyer shall not communicate about
the subject of the representation with a party the
lawyer knows to be represented by another lawyer in
the matter, unless the lawyer has the consent of the
other lawyer or is authorized by the law to do so.” The
primary purpose of both former Rule 7-103 and Model
Rule 4.2 was to “protect the integrity of the attorney-
client relationship” by insulating the parties from
opposing counsel. Felicia Ruth Reid, Ethical Limitations
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on Investigating Employment Discrimination Claims:
The Prohibition on Ex Parte Contacts with Defendant’s
Employees, Comment, 24 U.C. DAVIS L. REV. 1243,
1250 (1991); see also Bobele v. Superior Court, 199 Cal.
App. 3d 708, 712 (1988).
8 Upjohn Co. v. United States, 449 U.S. 383, 390–93
(1981).
9 Id. at 391.
10 Professional Responsibility and Ethics Committee,
Los Angeles County Bar Association, Ethics Op. No.
410 (1983).
11 Bobele, 199 Cal. App. 3d at 712-13.
12 Id. at 714.
13 Snider v. Superior Court, 113 Cal. App. 4th 1187,
1200 (2003). The drafters of Rule 2-100 said that the
new rule was “intended to clarify the troubling issue
of which employees of an entity may be approached
without consent of the attorney for the entity when the
entity is the opponent.” See OFFICE OF PROFESSIONAL

STANDARDS, STATE BAR OF CALIFORNIA, REQUEST THAT

SUPREME COURT APPROVES AMENDMENTS TO THE RULES

OF PROFESSIONAL CONDUCT (Dec. 1987).
14 Drafter’s Notes, 1989 Cal. Legis. Serv. No. 1, at R-
21.
15 Id.
16 Triple A Mach. Shop, Inc. v. California, 213 Cal.
App. 3d 131 (1989).
17 Id. at 139-40.
18 Id. at 140.
19 Id. at 143 (citations omitted).
20 Nalian Truck Lines, Inc. v. Nakano Warehouse &
Transp. Corp., 6 Cal. App. 4th 1256, 1259 (1992).
21 Id. at 1261.
22 Continental Ins. Co. v. Superior Court, 32 Cal.
App. 4th 94 (1995).
23 Id. at 120-21.
24 Jorgenson v. Taco Bell, 50 Cal. App. 4th 1398
(1996).
25 Id. at 1400-02.
26 Id. at 1403.
27 Snider v. Superior Court, 113 Cal. App. 4th 1187
(2003).
28 Id. at 1209-11.
29 White v. Ultramar, 21 Cal. 4th 563, 573 (1999).
30 Id.
31 Snider, 113 Cal. App. 4th at 1208.
32 Id. at 1210 (citing O’Mary v. Mitsubishi Elecs.
Am., Inc., 59 Cal. App. 4th 563, 572 (1997)). See also
EVID. CODE §1222.
33 Snider, 113 Cal. App. 4th at 1210.
34 Id. at 1213.
35 Id.
36 See Frey v. Department of Health & Human Servs.,
106 F.R.D. 32, 36 (E.D. N.Y. 1985) (“To permit [the
defendant] to barricade huge numbers of potential
witnesses from interviews except through costly dis-
covery procedures [would] frustrate the right of an indi-
vidual plaintiff with limited resources to a fair trial….”);
IBM v. Edelstein, 526 F. 2d 37 (2d Cir. 1975); Gregory
v. United States, 369 F. 2d 185 (D.C. Cir. 1966);
Morrison v. Brandeis Univ., 125 F.R.D. 14, 19 (D.
Mass. 1989).
37 The California Court of Appeal recently reached a
similar result, holding that counsel for minority share-
holders seeking dissolution of a corporation may con-
tact dissenting directors of the corporation with the con-
sent of the directors’ personal counsel, notwithstanding
the objection of counsel for the corporation. La Jolla
Cove Motel & Hotel Apartments, Inc. v. Superior
Court, 2004 WL 1813854 (Cal. App. Dist. 4, Aug. 16,
2004). See United States v. Talao, 222 F. 3d 1133,
1140, 1141 (9th Cir. 2000) (U.S. attorney did not vio-
late Rule 2-100 by communicating with corporate
bookkeeper who expressly disavowed representation
by corporate counsel and pursued role of whistle
blower.).
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