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California Court of Appeal Refuses to Enforce What 

it Deems an Escape “Other Insurance” Clause in 

Defense Fee Dispute Between Primary Insurers 

By Cheryl A. Orr 

On October 23, 2015, the California Court of Appeal issued its published decision in 
Underwriters of Interest Subscribing to Policy Number A15274001 v. ProBuilders Specialty 
Insurance Company, 193 Cal.Rptr.3d 898.  The Court refused to enforce an “other 
insurance” clause in a primary policy that unambiguously stated the insurer had “the right 
and duty to defend [the insured] against any suit seeking . . . damages [to which the 
insurance applied] provided that no other insurance affording a defense against such a 
suit is available to you.”  (Italics supplied.) 

The insured was sued in a construction defect lawsuit and Underwriters undertook the 
insured’s defense.  ProBuilders declined to provide a defense to the insured, standing on 
its “other insurance” clause.   After the settlement of the underlying lawsuit, Underwriters 
sued ProBuilders for equitable contribution for a portion of the defense fees.  The trial 
court granted summary judgment in favor of ProBuilders, enforcing the express terms of 
the “other insurance” clause.  The Court of Appeal reversed. 

ProBuilders argued it had the right to limit its coverage and had clearly and explicitly done 
so through its “other insurance” clause, restricting a defense only to those situations where 
no other defense is available to the insured. 

Citing to insurance cases mainly addressing generic “escape” or “excess” clauses 
involving cases wherein primary insurers sought to treat themselves as non-contributing or 
excess because the insured had other available insurance, the Court of Appeal repeated 
the mantra that “escape” clauses are disfavored under California law as a matter of public 
policy. 

In particular, the Court of Appeal relied upon Travelers Cas. & Sur. Co v. Century Sur. Co. 
(2004) 118 Cal.App.4th 1156, 1159, to hold ProBuilders had an obligation to share in the 
insured’s defense costs with Underwriters.  Travelers was a case in which a non-
contributing primary insurer unsuccessfully relied upon an “excess” “other insurance” 
clause providing that the insurer’s policy would be excess coverage for a suit that any 
other insurer had a duty to defend.   In Travelers, the defendant insurer was the only 
insurer on the risk during its policy period. 

Invoking principles of equity and substantial justice, Underwriters took a page out of the 
Travelers’ playbook and argued there was a triable issue of material fact as to whether 



970102.1  

   

 

 

 

 

(Continued from page 1) 

(Continued on page 3) 

ProBuilders provided the only primary coverage during its policy period for some of the projects involved in the 
underlying lawsuit. 

Notwithstanding the clear and explicit no duty to defend language in the ProBuilders’ policy, the Court of Appeal 
refused to enforce it “[b]ecause giving effect to its `other insurance’ provision, in the nature of an escape clause, 
would result in imposing on Underwriters the burden of shouldering that portion of the defense costs attributable 
to claims arising from a time when ProBuilders was the only liability insurer covering [the insured] . . . .”  
(Emphasis in original.) 

While the Court of Appeal’s decision could be read as turning on the existence of triable issues of material fact as 
to whether ProBuilders was the only insurer on the risk during its policy period, the Court did not reverse or 
remand for determination of any factual issues.  Rather, the Court simply reversed and held “the escape clause 
must be disregarded and Underwriters should be entitled to seek equitable contribution from ProBuilders for 
defense costs incurred on behalf of their mutual insured.”  (Emphasis added.) 

It should be expected that the Court of Appeal’s holding will be applied to any continuing or progressive loss case 
in which an argument can be made that the primary insurer seeking to avoid defense fees is the only primary 
insurer on the risk during its policy period, even though the language of the “other insurance” clause plainly 
extends to any situation in which the insured is being provided a defense by another insurer.  Given the strong 
public policy language disfavoring “escape” clauses, it is also likely that trial courts will rely upon ProBuilders to 
deny enforcement of such “other insurance” clauses even where another insurer provides coverage during the 
same policy period. 

The Court of Appeal also held that an action for equitable contribution may accrue when the non-contributing 
insurer first refuses to contribute to the defense, but is equitably tolled until all of the defense obligations of the 
insurer seeking contribution are terminated by a final judgment in the underlying action. 

Cheryl A. Orr is a partner with Musick, Peeler & Garrett in its Los Angeles office.  Her full bio and contact information can be 
found at: http://musickpeeler.com/professionals/bio.cfm?id=72 

When May An Excess Liability Insurer Sue A Primary Insurer For 

Failing To Settle A Claim? 

By David A. Tartaglio 

Excess liability insurers commonly have a right to pursue recovery from primary insurers in the situation in which 
the primary insurer should have settled the claim, but instead allowed it to go to trial and a verdict for an amount 
within the excess layer of coverage results.  Equitable subrogation is the typical theory of recovery in that 
scenario; i.e., the excess insurer “stands in the shoes” of the insured and is allowed to pursue the claim that the 
insured would have against the primary insurer if there were no excess coverage.  In that case, the excess 
insurer bears the burden of proving that the primary insurer had an opportunity to settle the claim within the 
primary policy limit, when there was a substantial probability or likelihood that the claim would result in a judgment 
in excess of the primary limit, but failed to do so.  The existence of the excess judgment demonstrates there was 
actual harm to the excess insurer.  

http://musickpeeler.com/professionals/bio.cfm?id=72
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Courts across the country continue to wrestle with the question of whether an excess insurer may settle a claim 
before trial and then sue the primary insurer for failing to settle earlier or whether the excess insurer must wait 
until after a judgment is entered against the insured in order to pursue the primary insurer for failing to settle.  
Courts in a majority of jurisdictions have held that the excess insurer may state a “failure to settle” claim against a 
primary insurer even if a judgment in excess of the primary limit has not been entered.  A minority of courts have 
held that the excess insurer’s rights against the primary insurer do not accrue unless and until the insured is 
saddled with an excess judgment. 

Excess insurers argue that they should not be compelled to wait for a trial and judgment in a case in which the 
insured faces a substantial likelihood of an excess judgment.  Such a rule is contrary to the public policy that 
favors the settlement of claims.  It promotes litigation and may force trials for cases that otherwise could and 
should be settled.  Why be forced to wait for the train wreck to happen when you can see it shaping up? 

Yet, the situation is more complicated when the excess insurer settles a claim before trial.  In that situation, there 
is some chance that the case would not have actually resulted in an “excess” judgment.  Without the clarity of a 
judgment, there is a risk the excess insurer overpaid the claim.  Perhaps, primary insurers argue, an actual trial 
would have resulted in a judgment within the primary limit.  Why should the excess insurer be allowed to pursue a 
subrogation action against the primary insurer without definitive proof that the primary insurer’s conduct actually 
caused any harm to the excess insurer? 

A settlement by the excess insurer also arguably deprives the primary insurer of the right to control the defense 
and settlement of claims.  The core issue here is over which insurer has the right to control settlement 
negotiations.  Should the primary insurer have the right to “gamble” with the excess insurer’s limits by allowing the 
case to go to trial and judgment?  The primary insurer’s argument is that the excess insurer should not be allowed 
to jump the gun and usurp the primary insurer’s right to control settlement negotiations.  The excess insurer’s 
response is that it should not be compelled to stand by idly and wait for a judgment even after the primary insurer 
has breached its duty to settle. 

The California Court of Appeal has a split of authority on this issue.  In Fortman v. Safeco, 221 Cal.App.3d 1394 
(1990), the excess insurer contributed $1.25 million to settle and was deemed to have a right to pursue equitable 
subrogation against the primary insurer even in the absence of a judgment against the insured.  By contrast, in 
RLI Ins. Co. v. CNA Cas. of California, 141 Cal.App.4th 75 (2006), the court ruled that an excess insurer can 
recover under equitable subrogation principles from a primary insurer in breach of the duty to settle only if an 
excess judgment has been rendered against the insured. 

The California Supreme Court eventually may decide this issue.  In so doing, it will face the consideration of 
whether a primary insurer should have an absolute right to insist on an actual trial and judgment.  A competing 
consideration will be to determine if the excess insurer should ever have the right to control settlement 
negotiations and still have a remedy against the primary insurer.  This is a variation of the difficulty plaintiffs have 
in bringing “settle and sue” legal malpractice actions.  Who can say what would have happened if there had been 
no settlement?  Who has the burden of responsibility for that uncertainty? 

One approach might be to distinguish the situation in which the excess insurer negotiates a settlement with an 
assignment of the excess insurer’s rights against the primary insurer to the claimant, as compared to the situation 
in which the excess insurer actually pays a significant settlement and then seeks to recover some or all of the 
payment from the primary insurer.  The latter situation would appear to present less opportunity for collusion to 

(Continued on page 4) 
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set up a claim against the primary insurer; that concern has motivated many courts to impose the requirement of 
an excess judgment before an insured may sue a primary insurer for bad faith failure to settle.  Where the excess 
insurer has paid a significant amount to settle above primary limits, the Supreme Court might be more willing to 
conclude that a primary insurer should face extra-contractual exposure if it truly did breach its duty to settle.  If the 
excess insurer actually does make a settlement payment, the Court may deem it equitable to give the excess 
insurer an opportunity to prove the primary insurer breached its duty to settle and thereby harmed the excess 
insurer.  The contrary rule forces cases to trial or creates immunity for primary insurers who breach the duty to 
settle and could be deemed contrary to public policy. 

David A. Tartaglio is a partner at Musick, Peeler & Garrett at its Los Angeles office.  His full bio and contact information can be 
found at: http://musickpeeler.com/professionals/bio.cfm?id=84 

On December 3, 2015, Mr. Tartaglio will be a panelist on the topic “Don’t Do Me Like That:  Bad Faith Against An Excess 
Carrier”  at the 2015 New York Conference of the Claims and Management Litigation Alliance. 

____________________ 

http://musickpeeler.com/professionals/bio.cfm?id=84
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One Wilshire Boulevard 

624 S. Grand Avenue, Suite 2000 

Los Angeles, California  90017 

Telephone: (213) 629-7600 

Facsimile: (213) 624-1376 

 

Orange County Office 

650 Town Center Drive, Suite 1200 

Costa Mesa, CA 92626-1925 

Telephone: (714) 668-2400 

Facsimile: (714) 668-2490 

 

Westlake Village Office 
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Westlake Village , CA 91361 Telephone: 

 (805) 418-3100 

Facsimile: (805) 418-3101 

 

San Francisco Office 

601 California Street, Suite 1250 

San Francisco, CA 94108-2817 

Telephone: (415) 281-2000 

Facsimile: (415) 281-2010 

 

San Diego Office 

225 Broadway, Suite 1900 

San Diego, CA 92101-5028 

Telephone: (619) 525-2500 

Facsimile: (619) 231-1234 

 

Santa Barbara Office 

27 West Anapamu Street, Suite 355  

Santa Barbara , CA 93101 

Telephone: (805) 963-9602 

Facsimile: (213) 624-1376 

 

 

Insurance Coverage Practice Group 

Litigation & Coverage:  Musick Peeler has achieved a national reputation for expertise in direct representation of domestic and 
international insurance companies in complex litigation matters.  The Insurance Group's litigators are involved at every level of the federal 
and state court systems representing Musick Peeler's clients in contract and bad faith actions, coverage matters involving multiple insurers, 
environmental coverage issues, and the resolution of excess and reinsurance disputes. 

The firm is widely recognized for its acumen in defending insured professionals, including lawyers, accountants, physicians, directors and 
officers, real estate practitioners, insurance brokers and agents, architects and engineers, securities' brokers and dealers, fiduciaries and 
trustees.  Musick Peeler's attorneys have comprehensive experience in the defense of property/casualty matters, including product liabil ity 
cases.  The Group serves insurance clientele as supervisory counsel in monitoring litigation and in negotiating coverage disputes.  The 
firm's appellate lawyers are recognized for a number of important legal precedents that uphold the enforceability of clients'  policies and 
define the rules governing the business of insurance. 

Policy Drafting & Interpretation:  Attorneys in the Insurance Group provide advice and assistance in drafting and interpreting policy 
wording and in obtaining regulatory approval of policy forms.  The underwriters and claim examiners of Musick Peeler's clients rely upon the 
firm's litigation and regulatory background to better understand and define the nature of specific liability risks. 

Corporate & Regulatory Practice:  Musick Peeler's insurance representation includes a full-service corporate and regulatory practice.  
The firm's attorneys counsel clients with regard to: 

 Suitable corporate organization for their intended purposes  

 Obtaining government approval of mergers and acquisitions of other companies  

 Regulatory compliance with employee compensation and benefit plans  

 Issuance of securities and public offerings  

 Capitalization requirements and taxation matters  

Musick Peeler's practical approach to problem solving has enabled its attorneys to develop valuable working relationships with government 
regulatory licensing and disciplinary agencies in the various states in which the firm represents clients.  Musick Peeler has also been called 
upon to represent state regulators in handling some of the nation's largest property and casualty insolvencies. 

The Insurance Group assists clients in the advocacy of their administrative and legislative agendas.  The Group's attorneys are 
experienced in drafting proposed statutes and regulations affecting their clients' interests.  The firm's proficiency in professional liability and 
in commercial and financial litigation benefits the insurance industry.  Musick Peeler's attorneys are committed to tort reform and the 
development of laws that limit the liability of their clients' policy holders. 

Education & Prevention of Legal Disputes:  Attorneys in the Insurance Group are frequently invited to lecture on insurance issues at 
national and international seminars.  The firm offers private seminars that address topical concerns and methods of avoiding litigation and 
resolving legal disputes.  The Group's monthly newsletter, Insurance Notes, tracks the new trends and developments in insurance law for 
Musick Peeler's clients. 
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