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BAD FAITH CLAIM BY ASSIGNEE OF INSURED 

BASED ON STIPULATED JUDGMENT FAILS WHERE 

INSURER DEFENDED INSURED 

By Laura K. Kim 

In 21st Century Ins. Co. v. Superior Court, 192 Cal.Rptr.3d 530 (2015), the Court of 
Appeal held that a stipulated judgment for amounts in excess of the limit of the only policy 
that provided coverage fails to establish the insured’s damages, where the insurer 
defended the insured.  The Court granted the insurer’s petition and directed the trial court 
to enter summary judgment in the insurer’s favor. 

The underlying litigation arose out of a vehicle accident.  Defendant Cy Tapia, a teenager 
living with his aunt and grandmother, was driving a car, which crashed and inflicted severe 
and eventually fatal injuries on his passenger, Cory Driscoll.  Before his death, Driscoll’s 
mother filed an action for personal injury and wrongful death against Tapia.  During the 
course of the litigation, the parties established that Tapia had $100,000 in liability 
coverage under an auto policy issued by 21st Century to Tapia’s sister, which listed the 
car as an insured vehicle and listed Tapia as the driver of the vehicle.  21st Century 
defended Tapia and offered to settle the action for the $100,000 limit of the sister’s policy. 

However, plaintiff believed that Tapia might also be covered under auto policies issued by 
21st Century to his aunt and grandmother, each with $25,000 in limits.  Plaintiff 
communicated an offer to settle for $150,000, the total limits of all three policies combined.  
There was a dispute as to whether 21st Century ever received plaintiff’s offer, and 21st 
Century failed to accept the offer within the time limit set by plaintiff’s counsel. 

Later, 21st Century offered the full $150,000 in limits afforded by the combined three 
policies to settle the case against Tapia.  Plaintiff did not accept this offer.  Then, plaintiff’s 
counsel served a Code of Civil Procedure § 998 offer for $3 million for Cory Driscoll and 
$1,150,000 for his mother, Jenny Driscoll.  Before the statutory offer expired, 21st Century 
sent Tapia a letter advising him that it would not agree to be bound if Tapia personally 
elected to accept the offer.  Nonetheless, Tapia, agreed to the entry of a stipulated 
judgment in the amounts demanded by plaintiff.  21st Century then paid to plaintiff 
$150,000 plus interest, the combined total of the three 21st Century policies.  Tapia 
assigned any rights he had against 21st Century to plaintiff, and plaintiff promised not to 
execute on the judgment against Tapia. 

Plaintiff, as the insured’s assignee, filed this bad faith lawsuit.  21st Century moved for 
summary judgment, asserting that plaintiff could not prove that the insured had sustained 
damages in the stipulated amounts.  21st Century relied on Hamilton v. Maryland Cas. Co, 
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27 Cal.4th 718 (2002), in which the California Supreme Court held that where the insurer agreed to defend the 
insured, absent an actual trial on the merits and a judgment based on a verdict, an assignee of the insured could not 
prove the insured had suffered any damages as a result of the insurer’s conduct.  In opposition, plaintiff argued that 
although 21st Century had agreed to provide Tapia a defense under his sister’s policy, it had denied coverage under 
the smaller policies issued to Tapia’s aunt and grandmother.  Therefore, plaintiff contended, Tapia was free to assign 
his rights under his aunt and grandmother’s policies and to stipulate to a judgment based on 21st Century’s denial of 
a defense under those policies.  The trial court agreed with plaintiff and denied 21st Century’s motion for summary 
judgment. 

In granting 21st Century’s petition, the Court of Appeal noted that 21st Century had no duty to defend Tapia under his 
aunt’s and grandmother’s policies because the vehicle he was operating had been provided to him for his regular use.  
The aunt’s and grandmother’s policies covered unscheduled vehicles that were not afforded to a resident or relative 
for regular use.  Tapia had admitted in deposition that the vehicle involved in the accident was provided to him for his 
regular use.  Thus, the Court concluded that the sister’s policy was the only policy that gave rise to an obligation to 
defend.  The Court reasoned that because Tapia was receiving a defense under that policy, the assignment of his 
rights under that policy to plaintiff was not effective until after an actual trial and judgment on the merits, as set forth in 
Hamilton.  Since an actual trial and judgment did not occur, the Court held that plaintiff’s action against 21st Century 
failed as a matter of law. 

Laura Kim is a partner with Musick, Peeler & Garrett, located in its Los Angeles office.  Her full bio and contact information can be 
found at:  http:// musickpeeler.com/professionals/bio.cfm?id=219 

U.S. DISTRICT COURT HOLDS THAT INSURER SATISFIED ITS DUTY 

TO DEFEND BY SETTLING ALL CLAIMS AGAINST THE INSURED 

By Stephen L. Cope 

In Haskins v. Employers Insurance of Wausau, 2015 WL 5071946 (N.D.Ca. 2014), a federal District Court held that 
an insurer had not breached its duty to defend its insured when it negotiated a settlement of all claims against the 
insured, despite the insured later undoing that settlement.  The Court granted summary judgment in favor of the 
insurer and denied a cross-motion filed by the insured. 

Wausau provided liability insurance to the insured, who owned property in South San Francisco.  A neighboring 
property owner entered into an agreement with the insured regarding completion of an environmental cleanup.  The 
insured sued the neighboring property owner for allegedly failing to comply with that agreement.  A counterclaim was 
then filed against the insured, who tendered to Wausau and requested a defense.  Wausau acknowledged the claim 
within 15 days and stated that it was investigating under reservation.  Wausau then instructed its coverage counsel to 
approach the counterclaimant about settling the claim against its insured.  Ultimately, Wausau settled the 
counterclaim for one half of the past costs (less than $12,000) in exchange for a dismissal of the counterclaim against 
the insured without prejudice.  The insured objected to the settlement, arguing that it did not take into account 
exposure for future costs.  Wausau responded by noting that the insured’s consent was not required and that Wausau 
would proceed with the settlement.  The settlement had no impact on the insured’s direct claims against the 
neighboring property owner. 
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The insured refused to sign the settlement agreement.  Wausau finalized the settlement agreement with the 
counterclaimant, which then filed a motion for leave to dismiss the counterclaim without prejudice.  The insured 
opposed the motion based on the risk of future costs. 

While the motion was pending, the insured and the counterclaimant engaged in a further mediation.  Wausau 
declined to attend.  At the mediation, a settlement was reached in which judgment was to be entered in favor of the 
counterclaimant and against the insured in the amount of $1.7 million, executable only against the insured’s insurance 
assets.  The counterclaimant then withdrew its motion for leave to dismiss its counterclaim and instead filed a 
stipulation for entry of judgment as outlined in the settlement agreement with the insured. 

The insured then sued Wausau seeking to recover the $1.7 million stipulated judgment from Wausau, plus damages 
for failure to defend and bad faith.  The Court found that Wausau had a duty to defend its insured against the 
counterclaims. 

However, the Court rejected the insured’s argument that because Wausau did not accept or deny his tender within 40 
days, it breached California Code of Regulations (“CCR”) § 2695.7(b), which relates to the time to respond to a “Proof 
of Claim.”  The Court held that a tender for defense is not a “Proof of Claim,” which relates to first-party claims.  The 
Court also rejected Wausau’s argument that the tender was a notice of “legal action” pursuant to CCR § 2695.2(o).  
Instead, the Court held that it was a notice of “claim” under CCR 2695.5(e).  The Court noted that as Wausau had 
acknowledged the claim within 15 days of tender, it had complied with the regulations related to a notice of claim, 
rejecting the insured’s argument that Wausau was in per se breach of its duty to provide an immediate defense. 

The Court next observed that insurers have a right to conduct a reasonable investigation prior to accepting a tender 
for defense.  The insured argued that because Wausau never formally stated its coverage position, it never assumed 
the duty to defend.  The Court disagreed, finding that Wausau’s conduct – advising the insured that Wausau was 
negotiating a settlement and requesting information regarding the insured’s costs incurred for the defense against the 
counterclaim – demonstrated that Wausau had accepted its duty to defend.  The Court rejected the insured’s 
contention that Wausau’s conduct was the equivalent of refusing to defend, entitling the insured to assume control of 
the defense.  The Court noted that such a transfer of control requires the insurer to actively refuse to defend.  The 
Court held that the three months Wausau spent investigating between the date of tender and negotiation of the 
settlement were reasonable and that Wausau did not fail to defend the insured. 

The Court then held that Wausau’s negotiation of a settlement of the counterclaim fully satisfied its defense and 
indemnity obligations to its insured.  Noting that it was only the insured’s own intervention that undermined that 
settlement, the Court concluded that Wausau provided a complete defense.  The Court went on to grant Wausau’s 
motion for summary judgment on the grounds that the insured breached the cooperation clause and “no voluntary 
payments” provision in the policy, which relieved Wausau from liability for the stipulated judgment.  The Court did not 
dismiss the entire action, because questions remained regarding the exact amount of Wausau’s obligation to 
reimburse for expenses incurred defending the counterclaim from the date of tender through the dismissal. 

Assuming this case survives any appeal and remains good law, it has strong language regarding an insurer’s right to 
conduct a reasonable investigation before accepting a tender and rejecting any attempt to use CCR sections 
regarding “Proof of Claim” in the context of defense tenders.  The case also allows for an insurer’s informal 
acceptance of defense to protect it from claims that it failed to defend.  Finally, the Court appears to have disliked the 
insured’s fairly transparent attempt to “set up” its insurer. 

Stephen L. Cope is a partner with Musick, Peeler & Garrett located in its Los Angeles office.  His full bio and contact information 
can be found at:  http://musickpeeler.com/professionals/bio.cfm?id=401 
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Insurance Coverage Practice Group 

Litigation & Coverage:  Musick Peeler has achieved a national reputation for expertise in direct representation of domestic and 
international insurance companies in complex litigation matters.  The Insurance Group's litigators are involved at every level of the federal 
and state court systems representing Musick Peeler's clients in contract and bad faith actions, coverage matters involving multiple insurers, 
environmental coverage issues, and the resolution of excess and reinsurance disputes. 

The firm is widely recognized for its acumen in defending insured professionals, including lawyers, accountants, physicians, directors and 
officers, real estate practitioners, insurance brokers and agents, architects and engineers, securities' brokers and dealers, fiduciaries and 
trustees.  Musick Peeler's attorneys have comprehensive experience in the defense of property/casualty matters, including product liabil ity 
cases.  The Group serves insurance clientele as supervisory counsel in monitoring litigation and in negotiating coverage disputes.  The 
firm's appellate lawyers are recognized for a number of important legal precedents that uphold the enforceability of clients'  policies and 
define the rules governing the business of insurance. 

Policy Drafting & Interpretation:  Attorneys in the Insurance Group provide advice and assistance in drafting and interpreting policy 
wording and in obtaining regulatory approval of policy forms.  The underwriters and claim examiners of Musick Peeler's clients rely upon the 
firm's litigation and regulatory background to better understand and define the nature of specific liability risks. 

Corporate & Regulatory Practice:  Musick Peeler's insurance representation includes a full-service corporate and regulatory practice.  
The firm's attorneys counsel clients with regard to: 

 Suitable corporate organization for their intended purposes  

 Obtaining government approval of mergers and acquisitions of other companies  

 Regulatory compliance with employee compensation and benefit plans  

 Issuance of securities and public offerings  

 Capitalization requirements and taxation matters  

Musick Peeler's practical approach to problem-solving has enabled its attorneys to develop valuable working relationships with government 
regulatory licensing and disciplinary agencies in the various states in which the firm represents clients.  Musick Peeler has also been called 
upon to represent state regulators in handling some of the nation's largest property and casualty insolvencies. 

The Insurance Group assists clients in the advocacy of their administrative and legislative agendas.  The Group's attorneys are 
experienced in drafting proposed statutes and regulations affecting their clients' interests.  The firm's proficiency in professional liability and 
in commercial and financial litigation benefits the insurance industry.  Musick Peeler's attorneys are committed to tort reform and the 
development of laws that limit the liability of their clients' policy holders. 

Education & Prevention of Legal Disputes:  Attorneys in the Insurance Group are frequently invited to lecture on insurance issues at 
national and international seminars.  The firm offers private seminars that address topical concerns and methods of avoiding litigation and 
resolving legal disputes.  The Group's monthly newsletter,  Insurance Notes, tracks the new trends and developments in insurance law for 
Musick Peeler's clients. 
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