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The Art Of Drafting Construction Contract 

Indemnification Clauses 

By Hal G. Block 

We do not live in a risk free world, so sophisticated parties to construction projects 
attempt to shift their risk from the project to another party.  There are various ways of 
potentially shifting at least part of this risk by including in contract and/or general 
conditions limitation of liability or remedy clauses, insurance requirements that include 
appropriate additional insured endorsements, and accelerated/modified statutes of 
limitations.  They all have limitations and, at times, are only partially effective.  Historically, 
however, the primary risk shifting contractual provision is the indemnification clause. 

Indemnification is the obligation of one party to pay or compensate another for losses, 
damages and defense costs incurred by another party to the contract or to a third party.  
The indemnification obligation can be implied by law (equitable), statutory or, as is most 
common, contractual.  This article will focus on contractual indemnification. 

The language utilized in an indemnification clause is limited only by the imagination of the 
drafter.  However, each clause typically has the same basic features: 

1. The description of the obligation, 

2. The entities or persons who are to benefit from the indemnification obligation, 

3. The risks to be indemnified against, 

4. The scope of the obligation, and 

5. Any additional conditions or limitations on the obligation.  

A. The Description Of The Obligation 

A typical indemnification clause begins with a statement that that the indemnitor (the party 
providing the indemnification) will “indemnify, hold harmless and defend” the indemnitees 
(the party or parties to receive the benefit).  Each word has its own special legal meaning 
and effect when used together or independently, and must be analyzed in conjunction 
with the balance of the indemnification clause to ascertain the true scope of the 
obligation.  What are you to indemnify against?  Loss or liability?  From what are you 
obligated to hold someone harmless?  Defend at what point in time and to what extent?  
These are all critical considerations that have to be identified and addressed. 
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B. The Entities To Receive The Benefit 

The persons or entities to receive the benefit are the indemnitees.  The list can be short, including only the other 
party, or comprehensive, including additional parties, such as agents, consultants, lenders, affiliates, parent 
companies, bonding companies, governmental agencies, etc.  It almost always also includes boilerplate language 
which will expand the obligation to include “their directors, officers, agents, consultants, and employees.”  Some of the 
“laundry list” of indemnitees are obvious and appropriate.  However, sometimes the clause tries to include an 
indemnitee that is inappropriate.  Examples include a developer who wants its architect or engineer included, or a 
contractor seeking indemnification for a subcontractor.  Review the list carefully, and strike the inappropriate entities.  
Unless there is an overwhelming reason to include a specific indemnitee, as long as the other contracting party 
secures its indemnification rights, this aspect is the easiest part of the clause to negotiate. 

C. The Indemnified Risks 

This is where these clauses become tricky. The words used may have a special legal meaning, may be overbroad, or 
simply inappropriate.  The subject matter of the indemnity obligation has to be expressly set forth in the language of 
the clause.  Each word has to be analyzed in light of the specifics of the contractual obligations.  Types of exposure 
usually in an indemnification clause include “all losses, costs, claims, expenses (including but not limited to attorneys’ 
fees and costs), judgments, fines, penalties, liabilities, and damage of every nature and description.”  Your counsel 
has to analyze the language carefully in light of the attendant risks.  A good example of the impact that a single word 
or phrase may have is the standard indemnification provision of the American Institute of Architects Form A 201 
“General Conditions of Construction” which provides indemnification for certain damages but limits covered damages 
to “other than the work itself.”  This caveat essentially eliminates a significant portion of the claims the indemnitee 
would have expected to be included. 

Another example is the distinction between “tangible property damage” and “property damage.”  Tangible property 
damages requires actual physical harm to real or personal property.  It does not typically include strictly economic 
losses such as the cost of repair of construction. Each party has to be cognizant of the subtle differences. 

D. The Scope Of The Obligation 

A party to a contract does not usually object if obligated to indemnify another to the extent the indemnitor is at fault.  
The problem arises, however, when the language of the clause tries to expand the obligation.  Prior to 2013, with 
limited exceptions, indemnity clauses in California could not include indemnity for the indemnitee’s sole negligence or 
willful misconduct, or risk being declared unenforceable under the California anti-indemnity statutes (“Type I” 
indemnity clauses).  As of January 1, 2013, the statutes were expanded to require that the language preclude 
indemnification for the indemnitee’s “active” negligence.  (Civil Code Section 2782 et seq.)  This amendment was in 
reaction to the significant problems encountered by construction subcontractors and suppliers who found themselves 
liable for full indemnity even when their fault was minimal.  What constitutes “active” negligence is not defined by 
statute and often has to be determined based on the facts on a case-by-case basis.  There are nuances to the statute 
depending on the type of contract, whether it is a private or public work, and your role on the project which have to be 
addressed by counsel. 

E. Other Considerations 

This is where the clauses can become truly creative.  Each project is unique and has its own dynamic.  You can insert 
“carve outs” and exclusions.  You can limit the types of damages under the indemnification obligation such as 
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excluding liquidated or consequential damages.  The clause can limit the obligation to claims only over a certain dollar 
threshold, individually or in the aggregate.  The language can include pro rata return of defense costs, cut off the 
obligation after contract completion or termination, or preclude direct claims.  The possibilities become endless. 

F. Conclusion 

Indemnification clauses are complex, tricky, and have subtle nuances that impact the scope of the obligation, as well 
as the insurability of the clause itself.  Case law is continually evolving as the courts wrestle with the newer statutory 
language and refine how the definition of the term “active” negligence will be applied.  The legal implications are 
significant and input from counsel should be sought.  Remember, it is a lot easier to prevent a problem than to 
extricate you from a problem after the fact. 

__________________________ 

Hal G. Block is a partner in Musick Peeler’s Orange County office.  He has an architectural background and has 
practiced exclusively in construction litigation and transactional matters for 33 years.  His full biographical information 
can be found at http://musickpeeler.com/professionals/bio.cfm?id=44. 

TCPA UPDATE—FCC ISSUES LONG-AWAITED 

RULEMAKING/ORDER 

By Donald E. Bradley 

The April 30, 2015 edition of Business Litigation Notes explained the potential danger under the TCPA of automating 
your customer contacts.  That article noted that the Federal Communications Commission had not yet issued its order 
further defining certain ambiguous issues under the TCPA.  On July 10, 2015, the FCC issued its declaratory ruling 
and order.  Despite vigorous dissents from two of the FCC commissioners, the FCC’s order significantly expands the 
definition of “automated telephone dialing system” and narrows the definition of express written consent for 
companies to use automated systems to contact consumers, especially on wireless telephones. 

Two arguable bright spots in the ruling are the creation of a one-call “Safe Harbor” for calls to wireless numbers that 
have been reassigned and an exemption for certain financial institutions making identity theft and security breach 
related calls to consumers.  We expect the ruling to engender an even further increase in the number of TCPA class 
actions, and recent filings are demonstrating just that.   

The ruling is available on the FCC’s website at https://apps.fcc.gov/edocs_public/attachmatch/FCC-15-72A1.pdf.  
Several companies have sued to challenge the FCC ruling, but thus far, no court has taken definitive action. 

Donald E. Bradley is a partner in Musick, Peeler & Garrett’s Orange County, California, office, and is the Chair of the 
firm’s Business Litigation Practice Group. He specializes in consumer credit and privacy issues, including individual 
and class action defense under the TCPA, Fair Credit Reporting Act, Fair Debt Collection Practices Act, and 
numerous other federal and state consumer protection statutes. His full bio and contact information can be found at 
http://musickpeeler.com/professionals/bio.cfm?id=328. 
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Business Litigation Practice Group 

Musick Peeler’s business litigation attorneys have been preeminent in California for decades. The Business Litigation Group 
represents clients in a wide variety of business and corporate litigation matters, ranging from simple contract disputes to class-
action defense and other complex multi-party commercial disputes. Our attorneys have a long track record of success in jury trials, 
bench trials, arbitrations, and appeals with superior results for our clients. Our Business Litigation Group represents a full panoply 
of business and commercial clients including publicly traded, Subchapter S closely held, and non-profit companies, partnerships, 
and limited liability companies. Our clients are leaders in numerous key industries, including construction, communications and 
media, financial services, information systems, manufacturing, printing/graphic arts, real estate, technology, transportation, 
chemical, oil/gas, and professional services. 

We offer a depth of experience in federal and state courts as well as arbitration panels. We have an excellent reputation with the 
courts and our legal colleagues. We have years of proven success in complex, multi–party, high exposure cases such as lender 
liability, shareholder disputes, corporate governance, unfair competition, contract and lease disputes, real estate, construction, 
trusts, and fair credit reporting. 

We recognize that, in a global economy, clients’ interests involve matters in domestic and international courts. We handle such 
disputes and work closely with experts and our network of international resources. The group also includes attorneys who are 
active in several other Musick Peeler practice groups, including construction, intellectual property, white collar, environmental, and 
consumer credit/privacy. 

In addition to actively litigating cases, our business litigation attorneys counsel clients regarding strategies for avoidance of liability 
in these areas. We focus first on understanding client business philosophies and business objectives in any legal dispute. We listen 
and apply those objectives to potential litigation budgets, analysis of adverse claims and parties, and applicable insurance 
coverage. We direct our efforts to early and cost effective resolution recognizing that our overburdened courts involve expense with 
unavoidable delays. When you contact us we will place the highest priority on responding to your legal issues. 

 
Los Angeles Office 

One Wilshire Boulevard 

624 S. Grand Avenue, Suite 2000 

Los Angeles, California  90017 

Telephone: (213) 629-7600 

Facsimile: (213) 624-1376 

 

Orange County Office 

650 Town Center Drive, Suite 1200 

Costa Mesa, CA 92626-1925 

Telephone: (714) 668-2400 

Facsimile: (714) 668-2490 

 

Westlake Village Office 

2801 Townsgate Road, Suite 200  

Westlake Village , CA 91361 Telephone: 

 (805) 418-3100 

Facsimile: (805) 418-3101 

 

San Francisco Office 

601 California Street, Suite 1250 

San Francisco, CA 94108-2817 

Telephone: (415) 281-2000 

Facsimile: (415) 281-2010 

 

San Diego Office 

225 Broadway, Suite 1900 

San Diego, CA 92101-5028 

Telephone: (619) 525-2500 

Facsimile: (619) 231-1234 

 

Santa Barbara Office 

27 West Anapamu Street, Suite 355  

Santa Barbara , CA 93101 

Telephone: (805) 963-9602 

Facsimile: (213) 624-1376 

 

 


