
949688.1  

  

Insurance Notes 

JULY 2015 

 Reciprocal Provisions of 
California Civil Code 
Section 1717 Apply To 
Actions To Enforce 
Indemnity Clause Where 
Attorney’s Fees Clause Is 
In The Indemnity Clause  

 Trimming a Neighbor’s 
Tree Is No “Accident" 

© Copyright 2015 by 

Musick, Peeler & Garrett LLP 

ALL RIGHTS RESERVED  

 

 

In This Issue 

(Continued on page 2) 

Insurance Coverage 

Practice Group 

 

Steven T. Adams 

Joelle A. Berle 

Teresa Cho 

Stephen L. Cope 

R. Joseph De Briyn 

Matthew C. Elstein 

Susan J. Field 

Stephen M. Green 

Laura K. Kim 

Michael Klein 

Jennifer M. Kokes 

Wayne B. Littlefield 

Lynn A. O'Leary 

Cheryl A. Orr 

Dana L. Stenvick 

Lawrence A. Tabb 

David A. Tartaglio 

Lorrie A. Walker 

Adam M. Weg 

Chad A. Westfall 

Reciprocal Provisions of California Civil Code 

Section 1717 Apply To Actions To Enforce Indemnity 

Clause Where Attorney’s Fees Clause Is In The 

Indemnity Clause 

By:  Adam M. Weg 

In the recent case Earl B. Rideau et al. v. Stewart Title of California, Inc., 235 
Cal.App.4th 1286 (2015), the California Court of Appeal examined the ability to 
recover attorney’s fees and costs under a third-party claim indemnity provision in a 
contract.  While the Court held that the attorney’s fees were not recoverable in that 
case, it did hold that where the fees are incurred to enforce the indemnity 
provision itself, the provision providing for the indemnity applies reciprocally to 
both contracting parties and the fees are recoverable. 

A. Factual Background 

The plaintiffs entered into an agreement with a developer to purchase a 
condominium unit to be constructed in Mexico.  The plaintiffs deposited money 
toward the purchase price with an escrow company, the defendant.  In the escrow 
instructions, the escrow company agreed to receive money from the plaintiffs, 
which was to be released only at the seller's direction to a particular fund control 
company specified in the instructions.  The project failed, and the plaintiffs lost 
their deposit. 

In a prior appeal arising out these facts, the appellate court held that the escrow 
company had breached the instructions when it released the plaintiffs’ deposit to 
entities other than the fund control company specified in the instructions.  After 
that ruling by the appellate court, the trial court entered judgment in the plaintiffs’ 
favor but denied their motion for attorney’s fees and costs. 

The indemnity language in the instructions provided, among other things, that the 
plaintiffs “hereby hold [the escrow company] harmless from any loss or damage 
which may be sustained by reason of the above disbursement instruction, and for 
the failure of any of the conditions of this escrow, and for the recovery of said 
money so released, and agree to defend you against any claims whatsoever 
arising from [sic] and [sic] any attorneys fee, expenses or costs incident thereto.”  



949688.1  

 

   

 

 

 

 

(Continued from page 1) 

(Continued on page 3) 

The plaintiffs argued that this language should have been interpreted as a reciprocal attorney’s fees clause 
pursuant to California Civil Code § 1717 and not merely as an item of recovery under an indemnity clause. 

B. Civil Code § 1717 

Civil Code § 1717(a) states as follows: 

In any action on a contract, where the contract specifically provides that attorney's fees and costs, 
which are incurred to enforce that contract, shall be awarded either to one of the parties or to the 
prevailing party, then the party who is determined to be the party prevailing on the contract, 
whether he or she is the party specified in the contract or not, shall be entitled to reasonable 
attorney's fees in addition to other costs. 

C. When Indemnity Provisions Providing For Attorney’s Fees Become Reciprocal 

According to the Rideau Court, Section 1717 gives a reciprocal right to contractual attorney’s fees to all 
parties enforcing a contract, even where the contract language gives the right to such fees to one party but 
not the other.  However, the Court explained that not all indemnity agreements containing attorney’s fees 
language can be given reciprocal effect.  The Court stated that the general rule is that attorney’s fees as an 
item of loss in a third-party claim indemnity provision does not trigger Civil Code § 1717 because an action 
on the contract is required. 

The Rideau Court explained that where a party proves it is entitled to recover under an indemnity clause 
(as an indemnitee), the other party (the indemnitor) must reimburse the indemnitee for any damages the 
indemnitee becomes obligated to pay to third parties.  Ultimately, the Court held that if the attorney’s fees 
clause contained in the indemnity agreement states that it applies to actions to enforce the provisions of 
the indemnity agreement itself, the reciprocal provisions of Section 1717 will apply. 

The Court explained that the question then boils down to which action and which contract invoked the need 
to incur attorney’s fees - the action for direct breach of contract or a separate indemnity action.  Because 
the ultimate recovery by the plaintiffs against the escrow company was not obtained under the indemnity 
clause in the instructions, the indemnity clause was never invoked by the subject action, and thus, the 
indemnity-related attorney’s fees clause was never invoked either. 

The Rideau Court ultimately did not enforce the attorney’s fee provision reciprocally because the plaintiffs 
did not incur attorney’s fees to enforce the indemnity provision against the escrow company in connection 
with a third-party claim arising out of the instructions.  Rather, the plaintiffs incurred attorney’s fees to 
pursue their breach of contract claim directly against the escrow company.  When an indemnity provision 
allows for the recovery of attorney’s fees incurred to enforce the indemnity provision in connection with a 
third-party claim, reciprocity of recovery is enforceable under Section 1717.  These circumstances are 
different from a general “prevailing party” attorney’s fee provision, where a prevailing party can recover his 
or her attorney’s fees for any suit arising out of the contract. 
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In one typical scenario, an insurer issues a general liability policy to a general contractor, and that general 
contractor is sued by a property owner for construction defect.  The general contractor has an enforceable 
indemnity provision in its subcontract with the liable subcontractor similar to the one in Rideau, and the 
subcontractor does not honor its indemnity obligations after the general contractor tenders the owner’s 
claims.  Upon a finding that the subcontractor was liable for the owner’s claims, the general contractor 
would generally be entitled to recover attorney’s fees incurred to enforce the indemnity provision against 
the subcontractor. 

Trimming A Neighbor’s Trees Is No “Accident” 

By Teresa Cho 

The California Court of Appeal recently considered whether the acts of an insured of pruning nine of her 
neighbor’s olive trees were “accidental” and thus an “occurrence” within the Insuring Agreement of her 
liability policy.  In short, the Court held that intentional tree trimming, resulting in significant damage to the 
trees, cannot be considered “accidental,” and the insurer had no duty to defend. 

In Shelly Albert v. Mid-Century Insurance Company, 236 Cal.App.4th 1281 (2015), Shelly Albert, the 
insured, was sued by her neighbor, who alleged that his property and Ms. Albert’s property were serviced 
by a reciprocal roadway easement that provided access to a public road.  Ms. Albert allegedly constructed 
a permanent fence over a portion of the roadway easement and pruned nine olive trees located on the 
neighbor’s property.  The neighbor alleged that the trees were “severely hacked” without his permission, 
causing “severe damage” that “greatly diminished the aesthetic and monetary value of those trees.”  In an 
amended complaint, the neighbor alleged that Ms. Albert had failed to ascertain whether the trees were 
located on his property and had a duty to refrain from cutting the trees. 

Ms. Albert tendered her defense to her liability insurer, Mid-Century, claiming that she believed the fence 
was on her property line and that the trees were “boundary trees” that she was required to trim.  Mid-
Century denied her tender, stating that there were no allegations in the complaint that satisfied the policy’s 
“definition of occurrence resulting in bodily injury or property damage.”  After a second amended complaint 
was filed, Ms. Albert re-tendered her claim.  She again admitted that she had intentionally cut the trees but 
explained that she had been required by the fire department to cut the trees.  Mid-Century again denied 
her tender. 

Ms. Albert challenged Mid-Century’s coverage denial through a declaratory relief action.  The trial court 
ruled on cross-motions for summary judgment that Ms. Albert had failed to show a potential for coverage 
because there was “no evidence whatsoever that the trees were injured in some sort of accident.”  The trial 
court also found that there was no evidence that the tree trimming contractors had been negligently 
supervised. 

The Court of Appeal upheld the trial court’s decision, finding that coverage had been appropriately 
disclaimed.  The Court noted that although coverage is “not always precluded when the insured’s 
intentional acts result in injury or damage,” in most cases when the insured intends the acts that result in 

(Continued on page 4) 
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injury, there is no “accident” within the meaning of the term “occurrence.”  The Court concluded that it was 
entirely irrelevant that Ms. Albert did not intend to damage the trees.  Instead, it focused on her intent to 
prune the trees, noting that Ms. Albert is not permitted to speculate or manufacture circumstances that 
would have somehow converted her intentional acts into accidental conduct.  There was no evidence that 
the contractors had slipped with a chainsaw or had otherwise been negligently supervised.  Rather, all of 
the extrinsic evidence available to Mid-Century pointed to the fact that Ms. Albert’s trimming of the trees 
was done intentionally and was not in any way accidental. 

Interestingly, Ms. Albert apparently did not seek coverage under Coverage B of the policy for “personal and 

advertising injury,” which is often defined to include damages caused by trespass to property, even though 

the underlying lawsuit contained allegations of trespass.  California courts have held that “personal injury” 

coverage may exist under Coverage B for certain claims involving intentional acts “arising out the 

interference with an interest in real property, such as trespass, nuisance, and noninvasive interferences 

with the use and enjoyment of property.”  Stonelight Tile, Inc. v. California Ins. Guarantee Ass'n, 150 

Cal.App.4th 19, 39 (2007).  Depending upon the language in her liability policy, there could have been 

potential coverage under Coverage B. 

 

 


