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Employment Related Practices Exclusion Bars 

Claim Arising From Workplace Incident 

By Cheryl A. Orr 

Last month, we reported that the Court of Appeal issued its unpublished decision 

in Jon Davler, Inc. v. Arch Insurance Company enforcing an ISO form 

employment-related practices (ERP) exclusion in a CGL policy.  On 

September 15, 2014, the Court of Appeal ordered the Opinion certified for 

publication.  The decision is now citable precedent, Jon Davler, Inc. v. Arch 

Insurance Company, 229 Cal.App.4th 1025 (2014). 

The Court of Appeal held that the ERP exclusion excluded all of the employees’ 

claims alleged against their employer (the insured) arising from a workplace 

incident in which the female employees were forced by a supervisor to submit to 

a humiliating physical inspection by another employee.  The Court distinguished 

and rejected a potentially conflicting federal court decision, Zurich Ins. Co. v. 

Smart & Final, Inc., 996 F. Supp. 979 (C.D.Cal. 1998).  The Zurich decision held 

an earlier form of the ERP exclusion did not preclude coverage for an employee’s 

false imprisonment claim against his employer.  The Jon Davler Court rejected 

the insured’s argument that the employees’ false imprisonment claim was not 

barred by the ERP exclusion because “false imprisonment” was not listed after 

the phrase “such as” in the exclusion.  The Jon Davler Court thus affirmed the 

dismissal of the insured’s bad faith lawsuit after the trial court sustained Arch’s 

demurrer without leave to amend. 

The Jon Davler decision is the first California Court of Appeal decision to address 

the issue of whether an employee’s false imprisonment is excluded by this 

version of the ISO ERP exclusion and dispels any doubt on the subject. 
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Insurance Brokers And Agents:  The Distinction Makes The 

Difference 

By Adam M. Weg 

In the insurance context, the terms “brokers” and “agents” are often used interchangeably without regard to 

the distinctions between the two.  In reality, there are important differences between insurance brokers and 

agents, particularly with respect to the rights, obligations, and liabilities of their principals. 

In California, an “insurance agent” is defined by the Insurance Code as a person authorized by and on 

behalf of an insurer to transact all classes of insurance other than life insurance. Cal Ins. Code §§ 31 and 

1621; see also Marsh & McLennan of Calif. v. Los Angeles, 62 Cal.App.3d 108, 117 (1976) [insurance 

agent's primary obligation is to represent insurer in insurance transaction with general public].  An 

“insurance broker” is a person who, for compensation and on behalf of another person (the insured), 

transacts insurance other than life insurance with, but not on behalf of, an insurer.  Cal. Ins. Code §§ 33 

and 1623; see also Krumme v. Mercury Ins. Co., 123 Cal.App.4th 924, 929 (2004) [broker is not agent of 

insurer, but is independent contractor acting as agent for insured]. 

Sometimes, an individual is not clearly identified as acting as a broker for the insurance applicant or insured 

or as an agent acting for the insurer.  In a recent case on this issue, Douglas v. Fidelity National Insurance 

Co., 229 Cal.App.4th 392 (2014), the California Court of Appeal  addressed the implications of finding a 

party to be an insurance broker versus an insurance agent. 

In Douglas, Plaintiffs Betty and Jerry Douglas went to a store-front business called Cost-U-Less Insurance 

to purchase homeowner’s insurance.  At this Cost-U-Less location, they were able to call an InsZone 

Insurance Services representative, who assisted them in obtaining a homeowner’s insurance policy with 

Fidelity.  Plaintiffs contended that the InsZone representative asked only three questions about their home 

and then asked Mr. Douglas to sign three blank pages. 

Thereafter, a fire damaged Plaintiffs’ home, and they made a claim with Fidelity to cover their losses.  In its 

investigation of the claim, Fidelity found evidence that Plaintiffs’ home had been operated as a residential 

care facility for mentally ill clients in exchange for money during the policy period.  Fidelity denied coverage 

for Plaintiffs’ claim and rescinded the homeowners policy on the grounds that Plaintiffs were operating a 

business from the home and that Plaintiffs’ insurance application (filled out by the InsZone representative) 

contained material misrepresentations. 

 

(Continued on page 3) 
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At trial, the court refused to instruct the jury on whether the InsZone representative was a broker for 

Plaintiffs or an agent for Fidelity.  Plaintiffs admitted they had filed for bankruptcy three days before the fire.  

Despite the evidence, the jury returned a substantial verdict against Fidelity, including punitive damages. 

Fidelity appealed the judgment on the ground that, among other things, the jury was prevented from 

deciding whether the InsZone representative was acting as Plaintiffs’ broker or Fidelity’s agent when the 

alleged misrepresentations were made in the application for the homeowners policy. 

The Court of Appeal reversed the judgment.  The Court reasoned that as a matter of law, if an insurance 

application was prepared by an insurance broker (the representative of the insured), the application’s 

contents are the insured’s responsibility.  Conversely, an agent’s primary duty is to represent the insurer in 

transactions with insurance applicants and policyholders.  The Court agreed that because the jury was not 

given the opportunity to determine whether the InsZone representative was acting as an insurance broker 

on behalf of Plaintiffs or an insurance agent on behalf of Fidelity, a new trial was warranted. 

As in the Douglas case, the difference between an insurance broker and an insurance agent can be critical 

with respect to the representations made during the underwriting and application process.  The 

representations of an insurance broker are the responsibility of the insured and supports a claim for 

rescission of the policy, whereas the representations of an insurance agent (acting on behalf of the insurer) 

does not and may result in liability against the insurer. 

For insurers, agreements with a broker or agent should clearly set forth the scope of his or her authority.  It 

is also important to act consistently with that agreement in the insurer’s dealings with that person.  This 

agreement and course of conduct may well establish whether the insurer has a right to rescind (or deny 

coverage) or is bound by any misrepresentations made to the insurer during the underwriting and 

application process.  This is especially important where insurers permit brokers to submit applications 

subject to immediate underwriting online or where insurers permit their agents to conduct transactions and 

bind coverage (or at least provide quotes) online.  If such lines are not clearly drawn and observed, the 

insurer may be held liable for the acts of a person the insurer did not intend to cloak with authority to act on 

its behalf. 
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