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How To Survive Your Deposition:  Tips From A Trial 
Lawyer 

By Kenneth G. Katel 

You have done everything “by the book.”  You promptly responded to the insured’s 
requests.  You honestly investigated the claim, considered everything and decided 
coverage should be denied. 

The insured disagrees with your decision.  The company has been sued, and now 
a lawyer wants to ask you questions.  You are going to be deposed. 

This article is about how to survive depositions.  We do not pretend to know any 
universal truths; nor do we purport to know all (or even most) of the answers.  
What we do know is what has worked for us, at least most of the time. 

A deposition is an examination under oath before a court reporter who records 
what is said.  Its purpose is to elicit in a question-and-answer format information 
that is itself admissible in evidence or appears reasonably calculated to lead to the 
discovery of admissible evidence.  Used properly, a deposition can narrow the 
issues and commit a party or witness to a position.  Because a witness is often 
less prepared for a deposition than he or she would be for trial, a skillful 
interrogator can do significant damage to a party's position and establish a record 
replete with potential avenues for impeachment, should the matter go to trial. 

One of the reasons for this article is to provide some food for thought and 
discussion with your lawyer before you are subjected to questioning. 

Here are my two rules to remember: 

Rule 1: Tell the Truth. 

Rule 2: You Cannot “Win” Your Case in Deposition; You Can 
Only Lose It. 

They are explained below. 
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Rule 1:  Tell the Truth. 

The lawyer's pre-deposition refrain to the witness is universal:  Don't guess, don't speculate, don't volunteer 
information, don't answer unless you understand the question, and don't argue.  This is all good advice, and 
we agree.  It is also part and parcel of Rule 1:  Do tell the truth. 

Guessing and speculating are not truth-telling.  What a witness guesses is irrelevant.  Speculation about 
events is just that - speculation; it is not the truth. 

Volunteering information is not truth-telling.  The task of the lawyer is to ask good questions, and the 
witness is obligated to answer truthfully.  Volunteering information is not a truthful answer to the question.  It 
is an answer to something else and often a violation of Rule 2.  It is generally harmful. 

Arguing is not truth-telling.  Your lawyer was hired to make your arguments for you.  The task of the witness 
is to state the facts truthfully.  As your advocate, your lawyer is charged with taking those facts and telling 
your side of the story.  Aside from violating Rule 1, arguing is picking a fight you cannot win. 

Playing games is not truth-telling.  There are few things worse than the witness who repeatedly says, “I 
don’t recall,” when he really does recall, especially when the company needs that witness to testify at trial!  
At trial, all those “I don’t recall” responses makes the witness less credible.   

When you meet with your lawyer, you will hear the "don'ts."  You may forget some or all of them at some 
point.  Remembering Rule 1 should be your goal.  If you heed it, the "don'ts" should follow. 

Rule 2:  You Cannot “Win” Your Case in Deposition; You Can Only Lose It. 

Trying to “win” your case in a deposition often leads to a Rule 1 violation.  When witnesses let their 
emotions, not their truthful recollections, control, they are less likely to listen to the question and more likely 
to guess, speculate, argue, and ultimately, make mistakes.   

This rule is hard to follow.  It is natural to want to tell your side of the story and to make sure the other 
lawyer understands.   

Your lawyer is there to protect you.  He or she will be your advocate, taking the truth as you tell it and 
presenting your story.  Good trial lawyers are, at bottom, good story-tellers. 

Following Rule 1, and remembering Rule 2, should carry you through the questioning.  They are simple 
rules to help you survive your deposition. 

____________ 
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Reasonable Expectations Of Named Insured Are Not Reasonable 
For Additional Insured 

By Jennifer C. Kalvestran 

In Transport Insurance Company v. Superior Court (R.R. Street & Company, Inc.), 222 Cal.App.4th 1216 
(2014) (Street), the California Court of Appeal held that an additional insured seeking a defense under a 
commercial excess and umbrella liability policy does not have the same reasonable expectations as the 
named insured under that policy and would not reasonably expect that policy to “move into first position” 
ahead of the additional insured’s own policy.   

Transport Insurance Company issued a commercial excess and umbrella liability policy to Legacy Vulcan 
Corp. (“Vulcan”), which manufactured and sold perchloroethylene (“PCE”).  R.R. Street & Co. (“Street”) was 
named an additional insured under that policy as to its distribution or sale of PCE.  Both Vulcan and Street 
were named in suits that alleged that the PCE used by the dry cleaning industry contributed to 
environmental contamination.  Vulcan tendered the lawsuits to its insurers, but none provided a defense.  
Street also tendered the lawsuits to its own insurers, as well as Transport as an additional insured.  
Transport denied the tender.  Street was defended by its own insurer. 

In a related case, Legacy Vulcan Corp. v. Sup. Ct., 185 Cal.App.4th 677 (2010) (Vulcan), the Court 
examined whether Transport was required to defend the named insured, Vulcan.  Under the umbrella 
coverage of the Transport policy, Transport agreed to defend against liability for property damage “not 
within the terms of the coverage of underlying insurance but within the terms of coverage of this insurance.”  
The excess coverage of the policy provided for a defense if “limits of liability of the underlying insurance are 
exhausted . . . .”   

In Vulcan, the Court noted that “underlying insurance” was not defined in the insuring agreement but the 
“retained limit” portion of the Transport policy referred to the “underlying insurance listed in Schedule A 
hereof.”  The Court determined that the lack of a definition of “underlying insurance” in the umbrella 
coverage created an ambiguity.  The Court stated that interpreting the term based on the “objectively 
reasonable expectations of the insured,” “underlying insurance” referred to policies listed in Schedule A.  
Thus, the Court held that if there was no coverage available to Vulcan under any policy listed in Schedule 
A, Transport was required to “drop down” and defend under the umbrella coverage as a primary insurer. 

In Street, Transport sought a judicial declaration that it owed no defense to Street as an additional insured.  
Street filed a summary judgment motion, contending that Transport was collaterally estopped from arguing 
that “underlying insurance” meant anything other than the policies listed in Schedule A of the Transport 
policy, as the Vulcan Court had held.  Street further asserted that since it was not named as an insured in 
the policies listed in Schedule A, Transport was required to “drop down” and defend Street under the 
umbrella coverage of the policy.  The trial court granted the motion, finding that Transport was so 
collaterally estopped.  Transport then filed a petition for writ of mandate. 

 

(Continued on page 4) 
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Granting the petition, the Court of Appeal concluded that collateral estoppel did not apply because Vulcan 
did not determine an identical issue against the same party.  Street involved the objectively reasonable 
expectations of coverage of the additional insured, not the named insured.  The Court stated that 
ambiguities in an insurance policy are resolved in a manner consistent with the objectively reasonable 
expectations of the “party claiming coverage.”  When read from the additional insured’s reasonable 
expectations, the Court noted that the additional insured would not expect the Transport policy to “move 
into first position” ahead of the additional insured’s own liability policies and provide a defense.  The Court 
instructed the trial court to set aside its order granting summary adjudication to Street and issue a new 
order denying summary adjudication. 

A lesson from Vulcan and Street is that when responding to a request for a defense, an insurer must 
construe the policy language and evaluate its duties as to the particular party seeking the defense. 

____________ 
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