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How Can You Advise Your Client on the Maximum 
Possible Fine if You Don’t Know Whether or Not  
Apprendi Still Applies to the Alternative Fines Act?
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Corporate clients oftentimes must make the 
Hobson’s choice between the financial certainty 
of the government’s plea demand and the uncer-
tainty of allowing the Court to determine the ap-
propriate fine.  To make an informed decision your 
client will want to know the maximum possible 
fine that could be imposed if the client rejects the 
government’s plea demand.  Unless the underly-
ing statute provides an alternative fine schedule, 
we know that the maximum possible fine for an 
organization is $200,000 for a misdemeanor, and 
$500,000 for a felony. (18 U.S.C. § 3571(c)).  That’s 
simple enough – however, what if the government 
asks the Court to apply the Alternative Fines Act 
(“AFA”) under 18 U.S.C. § 3571(d)? 

If applicable, the AFA sets the maximum pos-
sible fine as:

Twice the pecuniar.y gain from the of-
fense, or if the offense results in a pe-
cuniary loss to a person other than the 
defendant, twice the gross loss, unless 
the determination of the loss or gain 
would unduly complicate or prolong 
the sentencing process. 

But what hurdles must the government over-
come to access the more substantial fines avail-
able under the AFA?  Since at least 2005, there was 
no question that to establish a fine under the AFA 
the government would have to meet the Supreme 
Court’s requirements under Apprendi.  Under Ap-
prendi, to establish the pecuniary “gain” or “loss” 
for purposes of the AFA the government must:

(1) allege the amount of gain or loss attribut-
able to the defendant in the Indictment; 
and then, 

(2) prove that particular amount of loss to a 
jury; 

(3) beyond a reasonable doubt.  

In 2006, the U.S. Solicitor General conceded in 
its brief to the Seventh Circuit in United States v. 
LaGrou, that Apprendi applies to the AFA.  The 
Department of Justice made the same affirma-
tion to Congress a year earlier with respect to 
antitrust cases.

While proof of the amount of loss attributable 
to a particular defendant, beyond a reasonable 
doubt, would be difficult in an environmental case 
based on intentional conduct, it is nearly impos-
sible in a negligence case under the Clean Water 
Act or Clean Air Act where there are often times 
multiple, concurrent acts of negligence by mul-
tiple parties that resulted in the accident, some of 
which is charged and some is not.  (For example, 
when the government itself bears some responsi-
bility for the accident, it’s unlikely that the govern-
ment will charge that aspect of the case.)

No court has yet attempted to have a jury ap-
portion the loss between the multiple causes of 
an environmental accident under the AFA and 
Apprendi. Last year, the court in U.S. v. BP Prod-
ucts of North America was asked to try.  In that 
case, a group of victims objected to the stipulated 
fine of $50 million in the plea agreement.  They 
claimed the fine should be closer to $1 billion.  In 
a lengthy opinion, the District Court ruled that a 
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jury determination of the actual loss attributable 
to BP, as opposed to the other causes of the ac-
cident, would unduly complicate the sentencing 
and declined to attempt it. 

But what if Apprendi no longer applies to the 
Alternative Fines Act?  

Last year the government revealed, for the very 
first time, that the Solicitor General of the United 
States has reversed itself and now takes the posi-
tion that Apprendi does not apply to the Alterna-
tive Fines Act.  This reversal in position was ex-
plained on the basis of an extrapolation from the 
Supreme Court’s ruling in Oregon v. Ice, a case 
involving state’s rights and state sentencing laws; 
there is no mention of the Alternative Fines Act.  
(Excerpts from the respective briefs of the defense 
and the government are attached, as is a copy of 
Oregon v. Ice.) 

The District Court avoided taking on the Appren-
di issue directly, and consequently several issues 
are left to be resolved by courts in the future: 

a. Is the government correct that Oregon v. 
Ice removes the Apprendi requirements 
from application of the AFA?

b. Can the Court apply the AFA without 
complying with the requirements under 
Apprendi that the “loss” or “gain” be: (1) 
alleged in the indictment, (2) proven be-
yond a reasonable doubt, and (3) estab-
lished by a jury?

c.  If Apprendi still applies to the AFA, can 
the government ever establish the amount 

of loss attributable to one party, beyond 
a reasonable doubt, in an environmental 
case where there are so many causes of 
an accident and so many related causes 
of any alleged loss? Will a Court ever at-
tempt to have a jury make such a deter-
mination knowing that it will be a battle of 
experts for which proof beyond a reason-
able doubt is unlikely?

d.  Finally, again assuming Apprendi still ap-
plies to the AFA, if a defendant pleads guilty 
and admits to a amount of loss that is less 
than that asserted by the government, can 
the Court convene a “sentencing jury” 
solely to determine the loss, beyond a rea-
sonable doubt under Apprendi? (See Gar-
cia Aguilar v. United States District Court, 
535 F.3d 1021 (9th Cir. 2008).

Until these issues are resolved, it is difficult to 
advise a client on the downside risk of rejecting 
the fine demanded by the government as part of 
a plea offer.
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