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Insurer That Breaches Duty To Defend Is Not Liable 

For Bad Faith Failure To Settle Unless Insured 

Shows Insurer Owed Indemnity 

By Jennifer M. Kokes 

The California Court of Appeal held in DeWitt v. Monterey Insurance Co., 204 
Cal.App.4th 233 (3/13/2012) that an insurer that refuses to defend can be held 
liable for bad faith failure to accept a reasonable settlement offer only if the 
insured establishes that the insurer owed a duty to indemnify. 

The insured sued the insurer for refusing to defend and indemnify the insured in 
an underlying personal injury action.  Before trial in the coverage action, the trial 
court granted summary adjudication in favor of the insured, finding that the 
insurer breached its duty to defend. 

At trial, the insured presented evidence to show that the insurer had breached 
the covenant of good faith and fair dealing by, among other things, unreasonably 
refusing to defend him, failing to accept reasonable settlement offers, and failing 
to timely pay policy benefits.  However, the insured elected to abandon its 
breach of contract claim at trial and did not seek a determination as to whether 
the insurer owed a duty to indemnify. 

Although the trial court instructed the jury on several theories of bad faith liability, 
the trial court denied the insured’s request for jury instructions on bad faith failure 
to settle because the insured failed to proffer evidence establishing that the 
insurer owed a duty to indemnify.  The jury returned a special verdict finding that 
the insurer was not liable for bad faith and the trial court entered judgment in 
favor of the insurer on the jury verdict.  The insured appealed. 

The California Court of Appeal, Fourth District, affirmed, rejecting the insured’s 
argument that the trial court erroneously refused his request for a jury instruction 
for bad faith failure to settle.  The Court reasoned that an “insurer has a duty to 
accept a reasonable settlement offer only with respect to a covered claim.”  As a 
result, the Court determined that an insured can prevail on a bad faith claim 
based on an unreasonable refusal to settle if the insured establishes there was 
actual coverage for the underlying action.  In order to make such a showing, the 
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insured must present evidence establishing either (1) that the insurer assumed the insured's defense 
without a reservation of its rights to contest coverage; or (2) that the insurer owed a duty to indemnify.  The 
Court concluded that the insured had failed to make the requisite showing because he “failed to present 
substantial evidence that [the insurer] assumed the duty to defend him, and also failed to either 
demonstrate that the issue of indemnity had been determined in his favor in a prior proceeding, or request 
that the jury make such a determination in this action.” 

There has been an ongoing debate in California as to whether an insurer’s duty to defend encompasses an 
implied duty to accept reasonable settlement offers.  Although the facts of DeWitt are unique, this case 
suggests that insurers that defend under a reservation of rights or refuse to defend can be held liable for 
bad faith failure to settle only if there is actual coverage for the underlying action and the insurer owes a 
duty to indemnify. 

Insurer Is Liable For Equitable Contribution Even Though Self-

Insured Retention Is Not Satisfied Until Settlement 

By Adam L. Johnson 

In Axis Surplus Insurance Company v. Glencoe Insurance Ltd., 204 Cal.App.4th 1214 (4/11/2012), the 
California Court of Appeal for the Fourth Appellate District held that when a nonparticipating insurer is on 
notice that an insured will satisfy the self-insured retention (“SIR”) of a general liability policy through 
payment of a settlement, the timing of the payment does not prevent a settling insurer from establishing the 
nonparticipating insurer’s legal obligation to cover the underlying claim. 

Axis and Glencoe each issued primary general liability policies to a contractor.  The contractor was sued for 
construction defects and tendered the suit to both insurers.  Axis agreed to defend under a reservation of 
rights.  Glencoe declined the tender on the basis that it had no duty to defend or indemnify until the insured 
satisfied the $250,000 SIR under its policy, but monitored the suit and asked the contractor to inform it once 
the SIR was satisfied.  After advising Glencoe of a prospective settlement that would satisfy the SIR on the 
Glencoe policy, the contractor and Axis eventually settled the lawsuit for $1 million, with $750,000 paid by 
Axis and $250,000 paid by the contractor. 

After the settlement, Axis sued Glencoe for equitable contribution seeking to recover some of the $750,000 
it paid in the settlement.  Following a bench trial, the trial court ruled in favor of Axis and allocated 60% of 
Axis’ settlement payment to Glencoe and 40% to Axis. 

Glencoe appealed, arguing that the trial court erred in finding there was a potential for coverage under its 
policy and that the $750,000 settlement should have been split equally under the “other insurance” clauses 
of Axis’ and Glencoe’s policies. 
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The Court of Appeal rejected Glencoe’s arguments and affirmed the judgment.  The Court noted that 
equitable contribution is available to apportion a loss among several insurers when each of those insurers 
is obligated to indemnify or defend the same loss or claim and one insurer has paid more than its share of 
the loss or defended the action without any participation by the other.  Its purpose is to accomplish 
substantial justice by equalizing the common burden shared by co-insurers and to prevent one insurer from 
profiting at the expense of others. 

The Court acknowledged case law holding that an insurer seeking equitable contribution must show that 
the nonparticipating co-insurer was legally obligated to defend or indemnify for the claim before the 
settlement, but stated that, based on the facts of the case, allowing Glencoe to defeat the equitable 
contribution claim based merely on the timing of the payment of the SIR would “award Glencoe for its 
inaction and work an injustice.” 

The Court noted that Glencoe had been aware of the lawsuit, acknowledged the potential for coverage 
under its policy (subject to payment of the SIR), and even approved of the contractor’s payment as part of 
the settlement, but never made any effort to secure authority to contribute to the settlement even though it 
was aware that the insured was facing a settlement demand with a deadline.  The Court observed that 
Glencoe appeared to be “hiding behind the SIR requirement in its policy, gambling that [the contractor] 
would not satisfy it because Axis was providing [the contractor] with a defense.”  The Court declined “to 
adopt a rule sanctioning such gamesmanship.” 

According to the Court, the unique facts of the case warranted the creation of a “limited exception” to the 
general rule regarding the timing of an insurer’s legal obligation to provide coverage.  The Court announced 
that “[w]hen the insured has tendered a claim to the nonparticipating insurer, the nonparticipating insurer’s 
duty to defend is subject to the insured satisfying an SIR, and the insured satisfies the SIR as payment of a 
settlement of which the nonparticipating insurer was aware, the timing of the insured’s payment of the SIR 
does not prevent the settling insurer from establishing the nonparticipating insurer’s legal obligation to cover 
the underlying claim.” 

The Court held that the trial court did not abuse its discretion in allocating liability 60/40 in favor of Axis, 
even though the “other insurance” clauses in the policies stated that each insurer would share with other 
primary insurance on an equal basis.  The Court reasoned that equitable contribution claims among 
insurers are based on equitable considerations, not contract.  The Court noted that in allocating among co-
insurers, trial courts may consider the nature of the claim, the relationship of the insured to the insurers, the 
particulars of each policy, and “any other equitable considerations.”  The Court approved of the trial court’s 
“time on the risk” allocation between Glencoe’s three years of policies and Axis’ two years of policies, which 
resulted in the 60/40 split. 

_______________ 
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