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Broker Has No Duty To Inform Additional Insured Of 

Insurer’s Insolvency 

By Erin M. Donovan 

In Pacific Rim Mechanical Contractors, Inc. v. Aon Risk Insurance Services 
West, 2012 WL 621346 (2/28/2012), the California Court of Appeal decided an 
issue of first impression:  Does an insurance broker, after procuring an insurance 
policy for a developer on a construction project, owe a duty to notify an additional 
insured subcontractor of the insurer’s subsequent insolvency.  The Court of 
Appeal held that unless the broker assumed a contractual duty to do so, the 
broker owes no such duty. 

The underlying litigation arose out of a San Diego construction project.  The 
project’s developer requested its broker to procure insurance for the project.  The 
broker obtained a unified, blanket insurance policy known as an Owner 
Controlled Insurance Program (“OCIP”).  The OCIP provided up to $25 million in 
liability coverage for every contractor and subcontractor on the project for ten 
years after the construction was completed – the duration of the ten-year 
construction defect statute of limitations.  At the time the OCIP was issued, the 
insurer was solvent. 

The developer hired Pacific Rim Mechanical Contractors (the subcontractor) as 
one of several subcontractors to work on the project and agreed to provide the 
subcontractor with insurance for its work on the project.  A certificate of 
insurance was issued to the subcontractor as an additional insured.  Before the 
construction was completed, the Illinois Department of Insurance placed the 
insurer in conservation.  After the project was completed, the insurer became 
insolvent and was liquidated.  Neither the developer nor the broker informed the 
subcontractor of the insurer’s financial condition. 

Years later, the homeowner’s association filed a complaint alleging construction 
defects against the developer and its subcontractors at the project.  The 
subcontractor cross-complained against the developer and the broker for failing 
to advise of the discontinuation of the required coverage.  The broker demurred 
to the subcontractor’s cross-complaint, arguing that the subcontractor was not its 
client and it was not a party to the contract between the developer and its 
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subcontractor.  The broker further argued that it had no legal duty to advise the subcontractor of the 
insurer’s insolvency.  The trial court sustained the broker’s demurrer, finding it unnecessary to impose a 
“duty to notify an insured of an insurer’s post-issuance insolvency.” 

The Court agreed that the broker did not have a duty to provide notice of the discontinuation of coverage 
caused by the insolvency.  “Insurance brokers owe a limited duty to their clients, which is only ‘to use 
reasonable care, diligence, and judgment in procuring the insurance requested by the insured.’”  “California 
law is well settled as to this limited duty on the part of insurance brokers.”  “[B]ecause Insurance Code 
section 677.2 ‘imposes a duty on the insurer to notify the named insureds of its intent to cancel the policy 
we see no purpose in judicially imposing such a duty on a broker.’”  The Court also determined that the 
developer, as a contracting party, did have a duty to notify the subcontractor of the insolvency. 

The Court declined to impose a new legal duty on brokers for public policy reasons.  “We agree with [the 
broker] that imposition of a duty requiring insurance brokers to inform an insured of ‘any adverse changes 
in the carrier’s financial capability’ post-issuance of the insured’s policy is properly the function of the 
Legislature because it would (a) fundamentally alter the nature and corresponding duties of insurance 
brokers, which would (b) increase the costs of procuring insurance.”  Because the California Legislature 
had not created this duty, the Court chose not to “legislate on the subject in their stead.” 

_______________ 

Insurer’s Claim Against Co-Insurer Is Not Subrogation And Is 

Barred By Two-Year Statute of Limitations For Equitable 

Contribution Claims 

By Joelle A. Berle 

In American States Ins. Co. v. National Fire Ins. Co. of Hartford, 202 Cal.App.4th 692 (2011), American 

States Insurance Company (“ASIC”) sought recovery from a later insurer, National Fire Insurance Company 

of Hartford (“National”), of defense and indemnity costs ASIC paid on behalf of their common insureds in an 

underlying suit.  Both insurers issued policies insuring against liability for “property damage” caused by an 

“occurrence.” 

National argued ASIC’s claim was barred because the two-year statute of limitations for equitable 

contribution had expired.  In response, ASIC argued that its claim was subject to a four-year statute of 

limitations period, because the claim was founded on written insurance policies that ASIC and National had 

issued and a written assignment of rights ASIC obtained from the insureds.  ASIC also asserted a claim for 

subrogation in an effort to come within the purview of a four-year statute of limitations. 
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The Court of Appeal noted that a claim for equitable contribution between co-insurers is governed by the 

two-year statute of limitations of Code of Civil Procedure § 339, subdivision 1 for causes of action based in 

equity.  The Court reasoned that because co-insurers are not parties to the same written contract, and thus 

not in privity with each other, a co-insurer’s obligation to contribute to the defense of a common insured 

must be founded in principles of equity.  

As to the claim for subrogation, the Court noted that subrogation and contribution are often confused and 
cited the following: 

The right of subrogation is purely derivative.  An insurer entitled to subrogation is in the 
same position as an assignee of the insured’s claim, and succeeds only to the rights of the 
insured.  The subrogated insurer is said to “stand in the shoes” of its insured, because it has 
no greater rights than the insured and is subject to the same defenses assertable against 
the insured.  Thus, an insurer cannot acquire by subrogation anything to which the insured 
as no rights, and may claim no rights which the insured does not have. 

On the other hand, the Court explained that equitable contribution: 

is the right to recover, not from the party primarily liable for the loss, but from a co-obligor 
who shares such liability with the party seeking contribution.  In the insurance context, the 
right to contribution arises when several insurers are obligated to indemnify or defend the 
same loss of claim, and one insurer has paid more than its share of the loss or defended the 
action without any participation by the others.   Where multiple insurance carriers insure the 
same insured and cover the same risk, each insurer has independent standing to assert a 
cause of action against its coinsurers for equitable contribution when it has undertaken the 
defense or indemnification of the common insured.  [Italics in original.] 

The Court held that ASIC’s claim for subrogation was not viable for two reasons:  (1) ASIC paid for losses 
for which it was primarily liable; and (2) the insureds could not have made a claim against National 
themselves and thus had no right to assign to ASIC. 

As the Court explained, a requirement for a subrogation claim is that “the claimed loss was one for which 
the insurer was not primarily liable.”  Since the underlying claim was a “progressive” loss where “each 
insurer ‘is responsible for the full extent of the insured’s liability (up to the policy limits), not just for the part 
of the damage that occurred during the policy period,’ … [t]he amounts paid by ASIC were sums for which 
ASIC was primarily liable even though National may also have been primarily liable for some or all of those 
amounts.”  [Citations and italics omitted.]  As ASIC was primarily liable for the insureds’ losses, ASIC could 
not satisfy this element. 

Another essential element for subrogation is that “the insured has an existing, assignable cause of action 
against the potential defendant which the insured could have asserted for its own benefit, had it not been 
compensated for its loss by the insurer.”  An insured can recover only the actual amount of its loss; it 

(Continued from page 2) 

(Continued on page 4) 



 

781744.1 

 

 

 

cannot recover more than once from multiple insurance policies covering the same liability.  Thus, “[o]nce 
the insureds were fully defended and indemnified by ASIC, they had no remaining claim for damages 
against any nonparticipating insurers” and had nothing to assign. 

Therefore, the Court concluded that ASIC had no claim for subrogation.  Its claim was for equitable 
contribution only.  As such, the Court concluded that the two-year limitations period applied to bar ASIC’s 
equitable contribution claim. 

_______________ 
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