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The panel unanimously concludes this case is suitable for decision    **

without oral argument.  See Fed. R. App. P. 34(a)(2).

The Honorable Lee H. Rosenthal, District Judge for the U.S. District    ***

Court for Southern Texas, sitting by designation.

                     Defendants - Appellees.

Appeal from the United States District Court

for the Central District of California

Gary A. Feess, District Judge, Presiding

Submitted November 9, 2011**  

Pasadena, California

Before: FERNANDEZ and TALLMAN, Circuit Judges, and ROSENTHAL,

District Judge.  ***    

Giovanni Cosmetics, Inc. (“Giovanni”) appeals from the district court’s

grant of summary judgment in favor of the appellees, Arch Insurance Company

(“Arch”) and National Union Fire Insurance Company of Pittsburgh, PA, Inc.

(“National”).  The district court held that Arch and National had no duty to defend

Giovanni in a state-court lawsuit under the terms of the commercial general
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Giovanni filed its notice of appeal 31 days after the final judgment was1

signed, but 29 days after that judgment was entered on the district court’s

electronic docket sheet.  Giovanni’s notice of appeal was timely.  See Cadkin v.

Loose, 569 F.3d 1142, 1146 n.2 (9th Cir. 2009) (“Although the district court

docket sheet reflects a filed date of December 21, 2007 for the judgment . . . , the

docket reflects an entered date of December 27.  Because December 27 is the date

judgment was entered, the notice of appeal was timely with respect to that

judgment.” (internal citations omitted)).

liability (“CGL”) and umbrella and excess coverage policies Giovanni obtained

from them.  We have jurisdiction under 28 U.S.C. § 1291 and we affirm.  1

The operative pleading in the state-court lawsuit filed against Giovanni did

not allege “the use of another’s advertising idea in [Giovanni’s] ‘advertisement,’”

as required to trigger the duty to defend under the CGL policies.  See Maxconn Inc.

v. Truck Ins. Exch., 74 Cal. App. 4th 1267, 1273 (1999) (stating that to trigger

coverage under a CGL policy, “a claim must allege [that] the insured committed

one of the specifically enumerated advertising injury offenses in the policy”).  The

pleading alleged that Giovanni falsely labeled its products as “organic” when those

products contained petroleum-derived compounds and did not meet the United

States Department of Agriculture’s National Organic Program standards.  As the

district court explained, the “use of another’s advertising idea” contemplates more

than the use of a generic term used by untold numbers of sellers to describe a

multitude of products in the marketplace.  Instead, the “use of another’s advertising

idea” at least requires the use of an idea or concept associated with a particular
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Nor were there “[f]acts extrinsic to the complaint” that revealed “a2

possibility that the claim may be covered by the policy.”  Horace Mann Ins. v.

Barbara B., 846 P.2d 792, 795 (Cal. 1993).

business.  Because allegedly mislabeling a product as “organic” when it does not

meet the standards for such products is not an “advertising injury” under the CGL

policies that Giovanni obtained from Arch, there is no coverage under those

policies.  For the same reason, there was no coverage under the excess and

umbrella policies Giovanni purchased from National; those policies also required

that the underlying complaint allege the “use of another’s advertising idea.”  2

The absence of coverage means that the appellees had no duty to defend

Giovanni in the state-court litigation.  See State Farm Fire & Cas. Co. v. Superior

Court, 191 Cal. App. 3d 74, 77 (1987) (“[W]here there is no possibility of

coverage, there is no duty to defend.”).  Because the appellees did not have a duty

to defend Giovanni in the state-court litigation, the district court properly granted

summary judgment in favor of the appellees on the remaining causes of action,

which were premised on the existence of the duty to defend.

AFFIRMED.
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