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Insurer’s Duty To Pay Independent Counsel Fees Is 

Limited To Fees That Are “Reasonably Necessary 

And Reasonable In Amount,” And Court Applies 

“Genuine Dispute” Doctrine To Fee Dispute 

By Susan J. Field 

In Behnke v. State Farm General Ins. Co., __ Cal.Rptr.3d __, 2011 WL 2162894 [filed 
5/31/11; certified for publication 6/29/11], the California Court of Appeal held that an 
insured could not pursue his insurer for “bad faith” for refusing to pay all the fees charged 
by his counsel of choice when the insurer had paid the amount of the award as 
determined in fee arbitration.  The Court reasoned the insurer was obligated to pay only 
those independent counsel fees that were “reasonably necessary and reasonable in 
amount” and the arbitrator’s reduction of the fees reflected there was a “genuine dispute” 
as to what was reasonable. 

The insured sued his homeowners liability insurer for attorneys’ fees charged by his 
independent, Cumis counsel to defend him in a third-party lawsuit.  In his fee agreement 
with counsel, the insured agreed to be personally liable for the firm's fees at certain 
identified rates if the insurer failed to pay.  After objecting that the fees were excessive 
and attempting to replace the firm, the insurer allowed the firm to continue representing 
the insured and allegedly promised to pay “all” of the firm's fees as of a certain date.  The 
insurer eventually paid $50,000 to settle the underlying suit and paid $140,000 of 
$199,000 charged by the firm.  The insured signed a promissory note for the balance 
owed secured by a deed of trust on his home. 

When the fee dispute could not be resolved, the insurer sought mandatory binding fee 
arbitration under California Civil Code §2860(c).  The arbitrator issued an award in favor 
of the firm but reduced the disputed $59,000 attorneys’ fees claim by $16,000, finding the 
fees to be “excessive.”  The insurer paid the award amount to the firm, which thereafter, 
foreclosed on the deed of trust given by the insured for the unpaid balance. 

The trial court ruled in favor of the insurer on demurrer and summary judgment motion.  
The Court of Appeal affirmed both rulings. 

The Court held that the fee dispute fell within the scope of  Section 2860’s mandatory 
arbitration provision and thus fell outside the jurisdiction of the Superior Court.  The Court 
stated that “[i]t is well established that an insurer that retains Cumis counsel to defend its 
insured is legally obligated to pay only reasonable and necessary defense costs.”  Thus, 
the Court held, any agreement by the insurer to pay counsel was only an agreement to 
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pay fees billed “that were both reasonably necessary and reasonable in amount as determined by an arbitrator in the 
event a fee dispute arose, as occurred here.”  Since that amount was determined by an arbitrator and was paid by the 
insurer, the Court held that no claim outside of arbitration could be pursued. 

With respect to the insured's breach of contract claim, the Court held that because the insurer paid all policy benefits 
that the insured was entitled to receive, specifically, the settlement and reasonable attorneys’ fees and other defense 
costs owed under the arbitration award, the insured suffered no contract damages.  The Court found “unavailing” the 
insured’s claims that he suffered uncompensated damages when the insurer failed to pay the full amount billed 
because he became personally obligated to pay under his own retainer agreement. 

The Court also affirmed judgment on the insured’s bad faith claim, citing the “judicially recognized ‘genuine dispute’ 
rule.”

1
  The Court held that the insurer's decision to dispute the firm’s excessive billings was objectively reasonable as 

a matter of law and the insurer thus could not be liable for bad faith. 

Citing to Wilson v. 21st Century Ins. Co., 42 Cal.4th 713, 723 (2007), the Court stated: 

The California Supreme Court has explained that "an insurer's denial of or delay in paying benefits 
gives rise to tort damages only if the insured shows the denial or delay was unreasonable.  [Citation.]  
As a close corollary of that principle, it has been said that 'an insurer denying or delaying the payment 
of policy benefits due to the existence of a genuine dispute with its insured as to the existence of 
coverage liability or the amount of the insured's coverage claim is not liable in bad faith even though it 
might be liable for breach of contract.'  [Citation.]  This 'genuine dispute' or 'genuine issue' rule was 
originally invoked in cases involving disputes over policy interpretation, but in recent years courts 
have applied it to factual disputes as well." 

Behnke provides much-needed guidance to insureds, insurers and courts on fee disputes, which frequently arise. 

Court Erodes Moradi-Shalal And Permits Insured’s Unfair 

Competition Action Based On Violation Of Insurance Code 

By Stephen M. Green 

The California Court of Appeal in Hughes v. Progressive Direct Ins. Co., 196 Cal.App.4th 754 (6/15/11) limited a 
significant defense available to insurers facing unfair competition lawsuits from policyholders based upon alleged 
violations of the Insurance Code. 

In Hughes, the insured was covered by an automobile liability policy issued by Progressive.  After the insured was 
involved in an accident, he advised Progressive that he wanted his vehicle to be repaired by a particular shop.   

________________________ 

1  This is interesting, since at least one appellate court recently limited the “genuine dispute” doctrine.  See, Howard v. 
American Nat. Fire Ins. Co., 187 Cal.App.4th 498 ( 2010), discussed in Musick Peeler’s September 2010 Insurance 
Notes. 
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Progressive guided him toward a repair shop that participated in Progressive’s repair program, but did not inform the 
insured of his right under California Insurance Code § 758.5 to select the facility of his choice.  The insured’s vehicle 
was repaired at the shop Progressive had suggested, but not to his satisfaction. 

The insured sued Progressive for unfair business practices under California’s Unfair Competition Law (“UCL”), 
Business & Professions Code § 17200, et seq., predicated upon Progressive’s violation of Insurance Code § 758.5.  
Progressive moved to dismiss the lawsuit based on the California Supreme Court’s longstanding decision in Moradi-
Shalal v. Firemen’s Fund Ins. Co., 46 Cal.3d 287 (1988), which held there was no private right of action under the 
California Unfair Insurance Practices Act, Ins. Code § 790, et seq. (“UIPA”), against insurers that commit unfair 
practices enumerated in that statute.  Progressive also argued that Moradi-Shalal’s progeny does not permit an action 
for violation of the UIPA to be recast as one under the UCL.  The trial court agreed, but the Court of Appeal rejected 
Progressive’s position. 

The Court noted that although Insurance Code § 758.5 does not create a private right of action, the UCL 
“comprehensively prohibits ‘any practices forbidden by law’” and that “a private right of action under the predicate 
statute is not necessary in order to state a cause of action under the UCL for violation based on that statute.” 

While the Court acknowledged that Moradi-Shalal prohibits a lawsuit for UIPA violations and for unfair competition 
claims based upon such violations, the Court observed that the lawsuit against Progressive was for violation of a non-
UIPA portion of the Insurance Code.  Although the alleged misconduct could also be found to be a violation of the 
UIPA, the Court held that “UCL actions may be maintained against an insurer when the alleged conduct, even though 
violating the UIPA, also violates other statutes applicable to insurers.”  Therefore, the UCL claim based upon violation 
of the Insurance Code was allowed to proceed against Progressive. 

Intentional Strike Resulting In Unintended Injury Held Not An 

“Accident” Under Liability Policy 

By Adam L. Johnson 

In State Farm General Ins. Co. v. Frake, __ Cal.Rptr.3d __, 2011 WL 2714179, the California Court of Appeal held 
that State Farm owed no duty to defend or indemnify an insured who, while engaging in drunken horseplay, hit his 
friend in the groin causing serious injury.  The opinion clarified existing case law holding that the word “accident” in a 
standard insuring agreement “refers to the insured’s conduct, rather than the unintended consequences of that 
conduct.”  The fact that the insured did not intend to injure his friend did not transform his intentional conduct into an 
“accident.” 

Throughout a weekend visit in Chicago, the insured and his friend engaged in a form of consensual horseplay that 
involved “hitting each other in the groin.”  After becoming very intoxicated, the insured surprised his friend by trying to 
hit him in the “general area of the stomach or groin,” but instead hit him directly in the groin.  The insured allegedly 
“laughed triumphantly in having achieved a direct hit to [his friend’s] testicles, while he screamed various swear words 
. . . .”  His friend sustained significant injuries and medical bills. 

The insured was sued for negligence, assault and battery and intentional infliction of emotional distress.  The insured 
tendered the defense of the lawsuit to State Farm under a renter’s liability policy that provided coverage for damages 
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because of bodily injury caused by an “occurrence.”  The policy defined “occurrence” as an “accident which results in 
bodily injury.”  State Farm initially denied coverage based on the lack of an “occurrence” under the policy but later 
agreed to defend under a reservation of rights. 

Evidently to avoid a finding of intentional conduct, the suit against the insured was tried solely on the negligence 
theory.  The jury found that the insured had acted negligently and awarded the friend over $450,000.  The insured 
then assigned to the friend claims he had against State Farm. 

State Farm filed a declaratory relief action, and the insured and his friend cross-complained against State Farm for 
breach of contract and bad faith.  State Farm filed a motion for summary judgment.  The trial court denied State 
Farm’s motion and later granted summary adjudication to the insured and the friend on the duty to defend.  State 
Farm appealed. 

The Court of Appeal held State Farm had no duty to defend or indemnify.  The Court stated that “where damage is the 
direct and immediate result of an intended event, there is no accident.”  The insured had admitted that he intended to 
strike his friend in the groin area, and there was no dispute that the friend suffered injuries as a direct result of the 
strike.  Based on these undisputed facts, the Court determined the bodily injury was not caused by an “accident.” 

____________ 
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