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MEMORANDUM DECISION AND ORDER GRANTING 

IN PART AND DENYING IN PART DEFENDANT'S 

MOTION TO DISMISS PLAINTIFF'S CLAIMS FOR 

PUNITIVE DAMAGES, AND ATTORNEY'S FEES 

McMahon, J.: 

This insurance coverage dispute is before the Court 

following removal from New York State court pursuant to 

28 U.S.C. § 1441(a) and 28 U.S.C. § 144, on diversity of 

citizenship grounds pursuant to 28 U.S.C. § 1331(a)(1). 

See Docket No. 1. On March 28, 2016, Plaintiff, the 

Roman Catholic Diocese of Rockville Center ("Plaintiff' or 

"Diocese"), brought this breach of contract action against 

Defendant, General Reinsurance Corporation 

("Defendant" or "GRC"), for failure to perform under its 

excess insurance policy with Defendant. Plaintiff alleges 

that Defendant refused to indemnify Plaintiff, a self-

insured employer, [*2]  for a covered loss in excess of its 

$350,000 policy retention. Plaintiff brings an action for 

declaratory judgment and breach of contract, seeking 

compensatory damages, consequential damages, 

punitive damages, attorney's fees, costs, and 

prejudgment and post judgement interest. 

On April 19, 2016, Defendant filed this motion to dismiss, 

arguing that Plaintiff has "failed to state a bad faith claim 

or a claim for consequential damages and punitive 

damages and attorney's fees" pursuant to Fed. R. Civ. 

Proc. 12(b)(6). D's Mem. Mot. to Dismiss, at 6,1 Docket 

No. 14. In the alternative, Defendant moves to strike 

Plaintiffs claims for punitive damages, consequential 

damages, and attorney's fees pursuant to Fed. R. Civ. P. 

12(f).2 Defendant "denies contractual liability as well, but 

submitted by the parties. 

2 The Court notes that Defendant's Notice of Motion document 
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does not seek dismissal of the breach of contract claim 

for failure to state a claim." Id. 

For the reasons stated below, Defendant's motion to 

dismiss is GRANTED pursuant to Rule 12(b)(6) as to the 

claims for punitive damages, and attorney's fees for 

failure to state a claim, and DENIED as to the claim for 

consequential damages. Further, Defendant's 

motion [*4]  to dismiss Plaintiffs alleged bad faith claim is 

DENIED, as the Defendant has apparently misconstrued 

Plaintiff's complaint to assert such a an independent 

cause of action in addition to its breach of contract claim. 

 
BACKGROUND 

Plaintiff is religious corporation and an authorized self-

insured employer, formed by an act of the legislature of 

New York State with its principal place of business New 

York. Compl., at 1, Docket No. 5. Defendant is a 

reinsurance company incorporated in the State of 

Delaware with its principal place of business in 

Connecticut. Unless otherwise noted, the following facts 

are taken from the complaint, (Docket No. 5), and 

accepted as true for the purposes of this motion. 

GRC issued the Diocese an "Excess Insurance Policy for 

Self-Insurer of Workers Compensation and Employers 

Liability," Policy No. DX012133 (the "Policy"), with a 

policy period spanning from September 1, 1989 to 

September 1, 1993. ¶ 8, at 2. The Policy included a 

$350,000 retention for each accident or employee for 

disease, as well as a $10,000,000 indemnity limit for 

workers compensation. ¶ 9, at 2. The parties 

 
does not clearly iterate the same particulars of the motion on 

which it briefed its Memorandum in Support of its Motion to 

Dismiss. In the body of the Notice of Motion, 

Defendant [*3]  asserts that it moves "pursuant to Fed. R. Civ. 

P. 12(b)(6), to dismiss the claim . . . for bad faith, including its 

claims for consequential damages, punitive damages, and 

attorney's fees. In the alternative, GRC moves, pursuant to Fed. 

R. Civ. P. 12(f), to strike the Diocese's claims for consequential 

damages, punitive damages, and attorney's fees." Docket No. 

13 (emphasis added). Because the caption of the Notice of 

Motion, and the remainder of Defendant's documents 

supporting the motion to dismiss, illustrate that it submitted a 

motion to dismiss, "or in the alternative, to strike, plaintiff's bad 

faith claim and its claims for consequential damages, punitive 

damages, and attorney's fees," (Docket No. 13 (emphasis 

added); see also Docket Nos. 14, 15), the Court will construe 

the motion before it as one to dismiss pursuant Rule 12(b)(6), 

or in the alternative to strike pursuant to Rule 12(f), Plaintiff's 

bad faith claim and its claims for punitive damages, 

consequential damages, and attorney's fees. 

communicated through Genesis, Management and 

Insurance Services Corporation ("Genesis"), [*5]  the 

insurance agent for GRC. ¶ 13, at 3. 

 
The DW Complaint 

On or about January 27, 1993, DW3, a Diocese 

employee, suffered an injury arising out of a latex allergy, 

and submitted a claim to the New Yorks Workers 

Compensation Board. ¶ 10, at 2. On October 11, 1995, 

the Board issued a Notice of Decision ("1995 Order") 

stating the correct date of the accident was January 27, 

1993, noting laiccident, notice, and causal relationship 

established to latex allergy." ¶ 11, at 2. 

The 1995 Order directed the Diocese to pay "$12,020.00, 

less payments already made by the employer or carrier" 

in the award due to DW. 1995 Order, Docket 20, Exh. B. 

Although the Board determined the date of the accident 

was within the stated coverage period, (¶ 12, at 3), GRC 

denied coverage for the DW claim, which exceeded the 

Policy's $350,000 retention. ¶ 3, at 1, Docket No. 5.4 

 
Defendant's Denial of the Indemnification Claim 

The Policy provides coverage for "bodily injury by 

accident" when "the bodily injury by accident occurs 

during the period this policy is in force." ¶ 13, at 3. On 

July 8, 2015, after conducting a "reasonable 

investigation," GRC's agent Genesis — and on GRC's 

behalf — denied the indemnification claim, asserting that 

DW applied for "occupational disease" benefits in 

3 Both parties are aware of the identity of the underlying 

claimant at issue, but have elected to use initials to protect the 

privacy of the claimant. See Compl. at 1 n.1, Docket No. 5. 

4 The Court notes that the amount owed by the Diocese to DW 

under the 1995 Order was "$12,020, less payments already 

made by the employer." 1995 Order, Docket 20, Exh. [*6]  B. 

Plaintiff does not explain in the complaint how its payment of 

the $12,020 award to DW under the 1995 Order caused Plaintiff 

to incur losses in excess of $350,000. In its Memorandum in 

Support of its Motion to Dismiss, the Defendant notes that the 

Diocese "attributes over $500,000 in workers' compensation 

benefits to a single accident during GRC's policy period." D's 

Mem. Mot. to Dismiss, at 10, Docket No. 14. Thus the Court is 

unclear as to the amount for which Plaintiff seeks 

indemnification under the Policy. Because this determination is 

germane to the merits of the general breach of contract claim, 

which the Defendant does not move to dismiss, this issue is 

reserved for the merits stage of litigation. 
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accordance with the New York Workers' Compensation 

Act, rather than for [*7]  benefits for a "bodily injury." ¶ 16, 

at 3. In its letter denying the indemnification claim, 

Genesis stated the Policy only covers "occupational 

diseases" if the injury was "caused by the conditions of 

the employment by the insured" and "the employee's last 

day of exposure to those conditions of that employment 

causing or aggravating such bodily injury by disease 

must occur during" the Policy period. P's Opp. Mot. to 

Dismiss, Docket No. 13, Exh. C. Because DW returned 

to work after the date of the allergic reaction, following a 

short leave, and "continued to work for 18 months, ending 

after the Policy period," Genesis concluded that DW's last 

exposure to the aggravating condition was after the 

Policy period ended. Id. Finding the claim was not 

covered pursuant to the Policy, Genesis denied GRC had 

a duty to indemnify Plaintiff for the loss incurred by paying 

out the workers' compensation claim. Id. 

In the letter denying the claim, Genesis indicated that its 

willingness to "consider any additional information [the 

Diocese] provide[s] to ensure that Roman Catholic 

Diocese of Rockville Center is provided all benefits to 

which it is entitled, if any, under the Policy with respect to 

this matter." [*8]  Id. Following this directive, Gallagher 

Basset, the third party administrator of the workers' 

compensation program under the Policy, provided 

Genesis — and thus GRC — with the Notice of Decision 

from the Workers' Compensation Board, explaining that 

the Board properly treated the claim as an "accident," the 

date of which was within the Policy period and "that 

benefits under the GRC Policy were therefore owed." ¶ 

18, 3-4. The Diocese also provided GRC with New York 

legal precedent establishing that "the Board was correct 

to treat the claim as an accident as opposed to an 

occupational disease." ¶ 19, at 4 (citing 110 N.Y. Jur. 2d 

Workers' Compensation § 510 (allergies); Bruse v. 

Holiday Inn, 16 A.D.3d 785, 790 N.Y.S.2d 765 [3d Dep't 

2005]; Baxter v. Bristol Myers, 251 A.D.2d 753, 672 

N.Y.S.2d 970 [3d Dept. 2005]). 

In light of these "clear regulatory findings and precedent," 

Plaintiff contends that GRC has continued to refuse to 

withdraw its denial and provide coverage "without any 

reasoned basis and in bad faith," conduct it considers "in 

violation of GRC's duty of good faith and fair dealing" that 

"required the Diocese to incur damages for delay, legal 

expense, and inconvenience." ¶ 19-21. Plaintiff asserts 

that this conduct constitutes long recognized violations of 

the duty of good faith and fair dealing, "including through 

 

5 Because the Court grants Defendant's motion to dismiss under 

evasion [*9]  of the spirit of the bargain, lack of diligence 

and slacking off, willful rendering of imperfect 

performance, delay in payment, delay in 

communications, and forcing the policyholder into 

litigation to recover the benefit of the insurance policy." ¶ 

21. These allegations apparently provide the basis for 

Plaintiff's claims for punitive damages. 

 
I. Standard of Review 
 

 

a. Motion to Dismiss 

On a motion to dismiss,5 the court must accept all factual 

allegations in the complaint as true. Bell Atlantic v. 

Twombly, 550 U.S. 544, 127 S. Ct. 1955, 167 L. Ed. 2d 

929 (2007). It is not, however, required to accept as true 

"threadbare recitals of the elements of a cause of action, 

supported by mere conclusory statements." Ashcroft v. 

Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 

868 (2009). Although only a "short and plain statement of 

the claim showing that the pleader is entitled to relief' is 

required, (Fed. R. Civ. P. 8(a)(2)), for a complaint to 

survive a motion to dismiss, the "[f]actual allegations 

must be enough to raise a right to relief above the 

speculative level on the assumption that all the 

allegations in the complaint are true (even if doubtful in 

fact)." Twombly, at 555-56 (citations omitted). Although 

"legal conclusions can provide the framework for the 

complaint, they must be supported by factual 

allegations." Iqbal, 556 U.S. at 679. 

When "determining the adequacy of a claim under Rule 

12(b)(6), consideration is limited to the facts stated on the 

face of the complaint, in documents appended to the 

complaint or incorporated in the complaint by reference, 

and to matters of which judicial notice may be taken." 

Allen v. WestPoint-Pepperell, Inc., 945 F.2d 40, 44 (2d 

Cir. 1991); see also Concord Associates, L.P. v. Entm't 

Properties Trust, 817 F.3d 46, 51 n.2 (2d Cir. 2016) 

(quoting Allen, 945 F.2d at 44). Thus for the purposes of 

this motion, the court will consider — in addition the 

factual allegations pleaded in the complaint — the 1995 

Order, the Policy, and the Defendant's Letter denying 

indemnification coverage, as they are incorporated by 

reference in the complaint. 

 

12(b)(6), [*10]  the Court need not consider the standard for 

Defendant's motion to strike. 
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II. DISCUSSION 
 

 

a. Defendant's Motion to Dismiss the Bad Faith 

Claim is Denied 

Defendant moves to dismiss Plaintiff's "bad faith claim" 

for failure to state a claim. Mem. Mot. to Dismiss, at 6, 

Docket No. 14. The Court recognizes that Defendant has 

misconstrued Plaintiff's complaint to plead two causes of 

action: one for breach of contract, and another for "bad 

faith," derived from Plaintiffs allegation that Defendant 

breached its duty of good faith and fair dealing. Id. New 

York law does not recognize a separate cause of action 

for 'bad faith,'" but the Court of [*11]  Appeals has held 

that "where bad faith is sufficiently alleged in a breach of 

contract claim, consequential damages flowing from the 

bad faith breach can be recovered." United Specialty Ins. 

Co. v. Fisk Fine Art Servs., LLC, No. 15CV2802-LTS-

JCF, 2016 U.S. Dist. LEXIS 44285, 2016 WL 1268273, 

at *4 (S.D.N.Y. Mar. 31, 2016). While the Plaintiff does 

include factual allegations that Defendant breached its 

implied covenant of good faith and fair dealing, and 

accordingly seeks consequential damages, Plaintiff 

pleads these allegations as part of its breach of contract 

count. Compl. ¶¶ 22-27, at 5, Docket No. 5.6 

Because the Court finds the bad faith allegation was 

included in the complaint as part of its breach of contract 

claim, which the Defendant contends it does not wish to 

dismiss pursuant to Rule 12(b)(6), the motion to dismiss 

such a "bad faith claim" under 12(b)(6) [*12]  is denied. 

 
b. Defendant's Motion to Dismiss the Plaintiff's 

Claim for Consequential Damages is Denied 

Defendant next moves to dismiss Plaintiff's claim for 

consequential damages. In opposition to the motion, 

Plaintiff relies on two companion New York Court of 

Appeals decisions, Bi-Econ. Mkt., Inc. v. Harleysville Ins. 

Co. of New York, 10 N.Y.3d 187, 192, 886 N.E.2d 127, 

856 N.Y.S.2d 505 [2008], and Panasia Estates, Inc. v. 

Hudson Ins. Co., 10 N.Y.3d 200, 203, 886 N.E.2d 135, 

856 N.Y.S.2d 513 [2008], which permitted claims for 

consequential damages in insurance coverage disputes. 

Defendant, also pointing to Bi-Economy, contends the 

 

6 In its opposition papers, Plaintiff admits just as much. See P's 

Opp. Mot. to Dismiss, at 5, Docket No. 20 ("The Diocese did not 

bring a separate claim for bad faith. Rather, the Diocese alleged 

facts of this case are largely distinguishable from the facts 

in Bi-Economy. Further, Defendant argues that in "the 

absence of any provision in the Policy supporting the 

recovery of special damages, the Diocese's claim for 

consequential damages must be dismissed." D's Mem. 

Mot. to Dismiss, at 13, Docket No. 14. 

In Bi-Economy, the New York Court of Appeals reversed 

the lower court's dismissal of the plaintiff's claim for 

consequential damages in an insurance contract breach 

action, explaining that "[s]pecial, or consequential 

damages, which 'do not so directly flow from the breach,' 

are recoverable in limited circumstances." Bi-Economy, 

10 N.Y.3d at 192. In its decision, the Bi-Economy court 

set forth the necessary elements for such a claim: that (1) 

such consequential damages were a natural and 

probable consequence [*13]  of the breach of contract, 

(2) were or should have been foreseeable, and (3) were 

reasonably contemplated by the contracting parties at the 

time the Policy was issued. See Bi-Econ. Mkt., Inc., 10 

N.Y.3d at 192 [2008]. 

The plaintiff in Bi-Economy pleaded that the collapse of 

its business was caused by the defendant insurer's 

alleged breach of its business interruption insurance 

policy. Id. Because the purpose of the business 

interruption insurance was to "ensure that [plaintiff] had 

the financial support necessary to sustain its business 

operation in the event a disaster occurred," the court 

found the defendant was "aware that if it breached its 

obligations under the contract to investigate in good faith 

and pay covered claims it would have to respond in 

damages to [plaintiff] for the loss of its business as a 

result of the breach." (citing Sabbeth Indus. v 

Pennsylvania Lumbermens Mut. Ins. Co., 238 AD2d 767, 

769, 656 N.Y.S.2d 475 [3d Dept. 1997]). As a result, the 

court held that the claim for consequential damages 

should not have been dismissed. 

In Panasia, decided the same day as Bi-Economy, the 

Court of Appeals held the lower courts' denial of the 

defendant's motion to dismiss the plaintiff's claim for 

consequential damages arising from a breach of 

insurance contract claim containing bad faith allegations 

was correct. Panasia, 10 N.Y.3d at 203. The 

court [*14]  affirmed the Appellate Division's reason for 

denying the motion, that "[a]n insured may recover 

foreseeable damages, beyond the limits of its policy, for 

a breach of the implied covenant of good faith and fair dealing 

as part of its breach of contract count, which is the correct way 

to plead a breach of the implied covenant of good faith and fair 

dealing under New York law."). 
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breach of a duty to investigate, bargain for and settle 

claims in good faith." Id. (quoting 39 A.D.3d 343, 835 

N.Y.S.2d 49 [1st Dept. 2007]). In the opinion, however, 

the court noted that the Supreme Court should have 

considered whether the "specific damages sought by 

[plaintiff] were foreseeable damages as the result of 

[defendant's] breach" when it decided the motion to 

dismiss the claim for consequential damages. Panasia, 

10 N.Y.3d at 203. 

Following Bi-Ecomony and Panasia, this district has held 

that in order to satisfy this foreseeability requirement for 

consequential damages on a breach of contract claim, 

"the policyholder need not point to an express contract 

provision or specific language permitting the recovery of 

consequential damages." United Specialty Ins. Co. v. 

Fisk Fine Art Servs., LLC, No. 15CV2802-LTS-JCF, 2016 

U.S. Dist. LEXIS 44285, 2016 WL 1268273, at *4 

(S.D.N.Y. Mar. 31, 2016) (quoting Hold Bros, Inc. v. 

Hartford Cas. Ins. Co., 357 F. Supp. 2d 651, 658 

(S.D.N.Y. 2005)). Rather, the "the commonsense rule to 

apply is to consider what the parties would have 

concluded had they considered the subject." Fisk, 2016 

U.S. Dist. LEXIS 44285, 2016 WL 1268273, at *4 

(quoting Kenford Co. v. Erie Cty., 67 N.Y.2d 257, 493 

N.E.2d 234, 502 N.Y.S.2d 131 [1986]). 

In light of Bi-Economy, Plaintiff's complaint adequately 

pleads the requisite bad faith breach of the implied 

covenant of good faith and fair dealing [*15]  for 

consequential damages claim in an insurance coverage 

dispute. Whether the injuries that gave rise to Plaintiffs 

claims for consequential damages were "reasonably 

foreseeable and contemplated by the parties," (Bi-

Economy, 10 N.Y.3d at 196), is a factual issue and thus 

reserved for the merits stage of litigation. Accordingly, 

Defendant's motion to dismiss Plaintiff claim for 

consequential damages is denied. 

 
c. Attorney's Fees 

Although Plaintiff attempts to argue in its opposition 

memorandum that it demands attorney's fees as 

consequential damages, (see id.), Plaintiff did not include 

this argument its claim for consequential damages in the 

complaint. As such, the Court will address the 

defendant's motion to dismiss Plaintiff's claim for 

attorneys' fees separately. However, even if Plaintiff had 

alleged that attorney's fees were a component of 

consequential damages in the complaint, the Court would 

nevertheless grant the motion to dismiss. Although 

Plaintiff relies on two cases from the Northern District of 

New York to further its argument that attorney's fees 

should be considered consequential damages following 

Bi-Economy and Panasia, New York courts have since 

explicitly rejected the argument that 

Plaintiff [*16]  attempts to make. See, e.g., Stein, LLC v. 

Lawyers Title Ins. Corp., 100 A.D.3d 622, 953 N.Y.S.2d 

303, 304 [2d Dep't 2012]; 30-40 E. Main St. Bayshore, 

Inc. v. Republic Franklin Ins. Co., 115 A.D.3d 737, 738, 

981 N.Y.S.2d 616 [2d Dep't 2014]. 

Under New York law, attorney's fees are general not 

standard to remedy a breach of contract, "except where 

authorized by the parties' agreement, statutory provision 

or court rule." County of Orange v. Travelers Indem. Co., 

No. 13-CV-06790 NSR, 2014 U.S. Dist. LEXIS 66451, 

2014 WL 1998240, at *3 (S.D.N.Y. May 14, 2009) 

(quoting Chase Manhattan Bank, N.A. v. Each Individual 

Underwriter Bound to Lloyd's Policy No. 790/004A89005, 

258 A.D.2d 1, 4, 690 N.Y.S.2d 570 [1st Dep't 1999]). 

Further, "an insured may not recover the expenses 

incurred in bringing an affirmative action against an 

insurer to settle its rights under the policy." New York 

Univ. v. Cont'l Ins. Co., 87 N.Y.2d 308, 324, 662 N.E.2d 

763, 639 N.Y.S.2d 283 [1995]. This district has 

repeatedly dismissed such requests for relief at the 

motion to dismiss stage. See, e.g., County of Orange, 

014 U.S. Dist. LEXIS 66451, 2014 WL 1998240, at *3 

(S.D.N.Y. May 14, 2014); Ostrolenk Faber LLP v. 

Unigene Labs., Inc., No. 12 Civ. 3991(HB), 2012 U.S. 

Dist. LEXIS 108313, 2012 WL 3114742, at *3 (S.D.N.Y. 

Aug. 1, 2012); see also Singer v. Xipto Inc., 852 F. Supp. 

2d 416, 2012 WL 1071274, at *8 (S.D.N.Y. 2012). 

Neither the complaint, nor the Policy itself, indicates that 

the Diocese is entitled recover attorney's fees as a result 

of GRC's alleged breach of the insurance contract. 

Following this circuit's and New York state law precedent, 

the Court grants Defendant's motion to dismiss the claim 

for attorneys' fees. 

 
a. Defendant's Motion to Dismiss the Plaintiff's 

Claim for Punitive Damages is Granted 

Defendant GRC argues that the complaint fails to allege 

that GRC's conduct is "actionable and an independent 

tort," [*17]  requiring dismissal of the claim for punitive 

damages. Plaintiff pleads its claim for punitive damages 

in its complaint by alleging that GRC's conduct was "so 

willfully and/or intentionally outrageous," that it was 

"perpetrated with a knowing disregard of its obligations to 

the Diocese," and that punitive damages are "necessary 

to deter and punish GRC's conduct." Compl. ¶ 27, at 6, 
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Docket No. 5. 

Punitive damages are not ordinarily available for a breach 

of contract claim, "as their purpose is not to remedy 

private wrongs but to vindicate public rights." Rocanova 

v. Equitable Life Assur. Soc'y of United States, 83 N.Y.2d 

603, 613, 634 N.E.2d 940, 612 N.Y.S.2d 339 [1994]. Only 

under very limited circumstances, "where it is necessary 

to deter defendant and others like it from engaging in 

conduct that may be characterized as 'gross' and 'morally 

reprehensible,' and of 'such wanton dishonesty as to 

imply a criminal indifference to civil obligations' may a 

plaintiff recover punitive damages on a breach of contract 

claim. New York Univ., 87 N.Y.2d at 315-16 (quoting 

Rocanova, 83 N.Y.2d at 614). 

The standard for awarding punitive damages in a first-

party insurance action is "a strict one." Rocanova, 83 

N.Y.2d at 613. The pleading elements for such a claim, 

set forth by the court in Rocanova are: (1) defendant's 

conduct must be actionable as an independent tort; (2) 

the tortious conduct must [*18]  be of the egregious 

nature set forth in Walker v. Sheldon, 10 N.Y.2d 401, 404-

405, 179 N.E.2d 497, 223 N.Y.S.2d 488 [1961]; (3) the 

egregious conduct must be directed to plaintiff; and (4) it 

must be part of a pattern directed at the public generally. 

Id. When considering a motion to dismiss a cause of 

action for punitive damages, the "threshold question for 

the court is to identify whether the plaintiff has stated a 

tort independent of the contract." New York Univ., 87 

N.Y.2d at 316. 

The complaint alleges that "GRC's conduct in this matter 

was so willfully and/or intentionally outrageous" because 

GRC has refused to provide coverage "with a knowing 

disregard of its obligations to the Diocese." Compl. ¶ 27, 

at 5, Docket No. 5. Beyond this allegation, Plaintiff argues 

that "[t]he degree to which GRC's conduct is 'morally 

reprehensible' is not properly addressed on a motion to 

dismiss but should await a full factual record." P's Opp. 

Mot. to Dismiss, at 8. 

Even assuming the veracity of the complaint's factual 

allegations, as is required at this stage of litigation, 

Plaintiff has still failed to sufficiently plead facts that 

demonstrate GRC's conduct would be actionable as an 

independent tort, and that the alleged "egregious 

conduct" is part of a pattern directed at the public 

generally. See Rocanova, 83 N.Y.2d at 613. When the 

case [*19]  presented is nothing more than a private 

breach of contract dispute between the insurer and 

insured with no greater implications, the imposition of 

punitive damages is improper and unwarranted. See 

KSW Mech. Servs., Inc. v. Am. Prot. Ins. Co., 40 A.D.3d 

709, 710, 835 N.Y.S.2d 703 (2d Dept. 2007). In this case, 

the circumstances surrounding the denial of the 

insurance indemnification claim do not warrant the rare 

exception provided for punitive damages under a breach 

of contract claim. For this reason, the Court grants 

Defendant's motion to dismiss the punitive damages 

claim. 

 
CONCLUSION 

For the foregoing reasons, Defendant's motion to dismiss 

or, in the alternative to strike, is granted as to the claims 

for punitive damages, and attorney's fees, and denied as 

to the claim for consequential damages. However, this 

dismissal is ordered without prejudice, and Plaintiff may 

amend the complaint within 30 days. The Clerk of the 

Court is directed to remove Docket No. 12 from the 

Court's list of pending motions. 

Dated: September 23, 2016 

/s/ Colleen McMahon 

U.S.D.J. 
 

 
End of Document 
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