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Misstatements or concealment of material facts in an application for insurance, 
even if unintentional, may render the policy void.  (LA Sound USA, Inc. v. St. Paul 
Fire & Marine Ins. Co. (2007) 156 Cal.App.4th 1259, 1266-1267.)  California 
Insurance Code section 359 provides a remedy to an insurer that has relied upon 
false or misleading information: “If a representation is false in a material point . . . 
the injured party is entitled to rescind the contract . . . .”  Rescission “renders the 
policy totally unenforceable from the outset so that there was never any coverage 
and no benefits are payable.”  (Imperial Cas. & Indem. Co. v. Sogomonian (1988) 
198 Cal.App.3d 169, 182.) 

However, “rescission is not the sole remedy for an insurer who has been subjected 
to misrepresentations and concealment of material facts by an applicant.”  
(Resure, Inc. v. Sup. Ct. (1996) 42 Cal.App.4th 156, 161.)  An insurance company 
may also seek relief through other means, such as a claim for reformation or for 
damages for wrongful misrepresentation, or as a defense to coverage on the 
ground of misrepresentations in the application.  (Id. at pp. 161-62.)  In fact, the 
California Insurance Code section 650 makes clear that an insurer must exercise 
its right to rescind and to file a suit for rescission  prior to “commencement of an 
action on the contract” by the insured.   (Id. at p. 166.)  If the insured files suit to 
enforce the policy first, the insurer may not file a separate rescission action, but 
must assert its rights in a cross-complaint or as a defense to the insured’s suit.  
(Ibid.) 

It is important to understand that not all false statements can form the basis for 
relief.  The false statement must be about something “material.”  Materiality is 
determined “by the probable and reasonable influence of the facts upon the party 
to whom the communication is due, in forming his estimate of the disadvantages of 

Insurers rely on the information their insureds provide to 
evaluate risk and determine whether to issue insurance and at 
what price.  This basic premise is reflected in California 
Insurance Code section 332 which states: “Each party to a 
contract of insurance shall communicate to the other, in good 
faith, all facts within his knowledge which are or which he 
believes to be material to the contract and as to which he 
makes no warranty, and which the other has not the means of 
ascertaining.” 
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the proposed contract, or in making his inquiries.”  (Cal. Ins. Code § 334.)  “The materiality of a 
representation is a question of law.”  (Merced County Mut. Fire Ins. Co. v. State of California (1991) 233 
Cal.App.3d 765, 772, citation omitted.) 

In May, the California Court of Appeal and the Ninth Circuit each gave us further guidance on the issue of 
rescission of an insurance policy and the prescribed steps to effectuate rescission and obtain enforcement 
of the rescission. 

The California Court of Appeal in Southern. Ins. Co. v. Workers' Comp. Appeals Bd. (May 10, 2017) 11 
Cal.App.5th 96, reminded us that all insurance policies – including workers’ compensation policies -- may 
be rescinded and they may be rescinded even after a claim is made on the policy.   Indeed, that is often 
the first time a misrepresentation comes to light.  To rescind a policy, an insurer must give notice of 
rescission and return or offer to return the benefits received (e.g., the premium).  (Cal. Civ. Code § 1691.) 

The Southern Insurance Court explained that “effecting” rescission by itself is not enough if an insurer 
wants to avoid loss payment; it must “enforce” the rescission – by getting a court to agree rescission is 
proper.  This may be done by raising rescission as a defense to an action under the policy or by the insurer 
filing suit under California Civil Code section 1692 to enforce the rescission.  Further, for workers’ 
compensation policies, if the issue arises after a claim is filed and rescission is asserted as a defense to 
the Applicant’s claim, the WCAB, not a civil court, is the place the rescission issue must be enforced.  If, 
however, a workers’ compensation insurer wants simply to establish that the policy is void and there is no 
claim yet at issue, the insurer may – and probably must – seek that relief in civil court. 

Importantly, in any rescission case, the burden of proof is on the insurer to establish that a material, “false 
representation” was made in the application for insurance.  (Cal. Ins. Code § 359; Thompson v. Occidental 
Life Ins. Co. (1973) 9 Cal.3d 904, 919.)  How is that burden met? 

A number of cases hold that the sole fact an insurer asks specific questions on the application renders the 
answers “material” as a matter of law.  (See, e.g., Cohen v. Penn Mut. Life Ins. Co. (1957) 48 Cal.2d 720, 
726; Thompson, supra, 9 Cal.3d at p. 916.)  While the Thompson  Court applied an objective test for 
materiality, other courts have considered it a “subjective test,” requiring the insurer to demonstrate the 
“materiality” of the false information by putting on evidence of the importance of the information that was 
concealed or misrepresented in the application and the effect the true facts would have had on the 
insurer’s underwriting determination.   (See, e.g., Imperial Cas. & Indem. Co., supra, 198 Cal.App.3d at pp. 
181-182.) 

Thus, an insurer may be unable to rely entirely on the “falseness” of the facts provided by the insured.  
More evidence, such as the specific testimony of an underwriter that the insurer would not have issued or 
renewed the policy if the insured had provided truthful information on the application for insurance, will 
assist an insurer in meeting its burden of establishing materiality. 

As the Ninth Circuit in Star Ins. Co. v. Sunwest Metals, Inc. (9th Cir. May 18, 2017) No. 15-56562, 2017 
WL 2198969, at *1 , most recently reminded us, the courts are reluctant to grant rescission if the insurer 
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ignores “red flags” during the underwriting process that should have triggered more investigation into the 
answers provided by the insured in its application.  A failure to investigate may be found to constitute a 
waiver of the right to rescind by the insurer. 

Although the Sunwest Metals decision is unpublished, it well summarizes the California law relating to the 
duty to investigate.  As the Sunwest Metals Court put it: 

[The insurer] may not blindly ignore evidence of misrepresentation, collect premiums, and 
then opportunistically rescind once a claim is filed.  Under California law, “[t]he right to 
information of material facts may be waived ... by neglect to make inquiries as to such facts, 
where they are distinctly implied in other facts of which information is communicated.” Cal. 
Ins. Code § 336. Where an insurer has “before it information that plainly indicate[s] that the 
insured's statements [are] not true,” it has a “duty of further inquiry” to determine the 
“pertinent facts.”  Rutherford v. Prudential Ins. Co. of Am., 234 Cal.App.2d 719, 733–34, 44 
Cal.Rptr. 697 (1965).  This includes a duty to investigate “information which if pursued with 
reasonable diligence” would reveal misrepresentations.  DuBeck v. Cal. Physicians' Serv., 
234 Cal.App.4th 1254, 1267, 184 Cal.Rptr.3d 743 (2015) (internal quotation marks omitted). 

(Sunwest Metals, 2017 WL 2198969 at * 1.) 

Although the Sunwest Metals Court agreed that the insured’s application contained material 
misrepresentations, it found that Star had evidence from the insured’s website and Star’s own site 
inspections that suggested the information was false and Star had failed to adequately investigate.  
Significantly, the Court observed that, although Star had asked questions on its application, it did not take 
steps to obtain adequate and responsive answers.  In short, Star did not treat the answers as material to its 
underwriting.  Thus, the Court determined that Star waived the right to rescind because of its failure to 
investigate. 

As the recent California decisions on rescission demonstrate, an insurer may itself rescind a policy in 
response to a claim after discovery of fraud or concealment of material facts in the application for 
insurance.  That rescission may not be effective, however, if the insurer cannot convince a court that it 
would not have issued the policy had the insured answered the application questions honestly and 
accurately.  Insurers must remember that the burden of proof rests on them in any rescission case and the 
sufficiency of the evidence of materiality will be critical to enforcing a rescission.  While the questions on 
the application may be considered evidence of materiality, further evidence should bolster any rescission 
case.  Thus, any decision to pursue rescission should turn on the sufficiency of the underwriting evidence, 
including the ability of the underwriter to testify that the policy would not have been issued if the application 
had been answered truthfully, to demonstrate the materiality of the information requested on the 
application.  Finally, any decision to pursue rescission should take into account the existence of any “red 
flags” in the underwriting file that would tend to demonstrate a failure to investigate and thus a waiver of the 
right to rescind. 

Susan Field is a partner in the Firm’s Los Angeles office.  Her full bio and contact information can be found at:  
http://www.musickpeeler.com/professional/Susan_Field/ 
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California’s “Concurrent Proximate Cause” Doctrine Applies Only 
Where Multiple Causes Of An Injury Operate Wholly Independently 
Of Each Other 

 

By Stephen M. Green 

the intersection, braked, but fell and slid his motorcycle into a pedestrian who had entered the intersection.  
The pedestrian sued Norcal and the two employees for negligence. 

Norcal was insured by Evanston under an automobile insurance policy and by Atain under a CGL policy.  
Evanston tendered the negligence action to Atain for defense and indemnification, which Atain declined 
based upon an auto exclusion in its CGL policy that barred coverage for bodily injury arising out of any 
“auto.”  Evanston defended the action, made a $105,000 indemnity payment to the pedestrian, and sued 
Atain for declaratory relief. 

Evanston conceded the motorcycle that struck the pedestrian was within the Atain CGL policy’s definition 
of “auto.”  Nonetheless, Evanston argued the auto exclusion did not preclude a duty by Atain to defend and 
indemnify the underlying action because the pedestrian’s injuries were the result of more than a single 
cause.  More particularly, Evanston argued that, while the auto exclusion applied to Keyarts’ negligent 
driving of his motorcycle, it did not apply to Hernandez’s negligent direction of traffic and pedestrians, 
which also contributed to the accident.  Therefore, Evanston argued coverage was triggered under the 
“concurrent proximate cause” doctrine established by the California Supreme Court in State Farm Mut. 
Auto. Ins. Co. v. Partridge (1973) 10 Cal.3d 94, which holds that, where an injury is proximately caused by 
two or more independent causes, the insurer is liable if any of those causes is covered under its policy. 

In the California Supreme Court’s Partridge decision, a man and a woman were hunting rabbits from an 
automobile.  The gun discharged and hit the woman when the automobile turned off  the paved road onto 
rough terrain.  The Supreme Court concluded there were two independent causes of the personal injury 
accident:  the driving of an automobile to hunt rabbits, and the prior modification of the pistol to give it a 
“hair trigger action.”  The Supreme Court, therefore, found both the homeowner’s policy and the automobile 
policy provided coverage because the liability resulted from two causes, one of which was related to the 
use of an auto and another of which was not related to the use of an auto. 

In Evanston, the district court rejected Evanston’s argument under the concurrent proximate cause doctrine 
because it found Hernandez’s negligence was not “completely independent” of Keyarts’ negligent driving.  

In Evanston Ins. Co. v. Atain Spec. Ins. Co. (May 26, 2017) 2017 WL 2311401, the 
United States District Court for the Northern District of California revisited the reach of 
California’s “concurrent proximate cause” doctrine, and reiterated it requires multiple 
causes of harm to be “completely independent” in order to trigger coverage. 

In Evanston, the insured Norcal’s two employees were acting in the course and scope 
of their employment as motorcycle escorts for a funeral procession.  One of the 
employees, Hernandez, began directing traffic and pedestrians through an intersection 
while on his motorcycle.  The other employee, Keyarts, rode his motorcycle towards 
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Rather, the district court found the incident, “involved no instrumentality other than the vehicle [] and there 
would have been no accident without the use or operation of the vehicle.”  The court explained, “The 
complaint does not identify any other potential harm that could have occurred to the pedestrians as a 
result of Hernandez’s negligence besides those associated with negligent automobile use.”  Thus, 
Hernandez’s negligence was not independent from Keyarts’ negligence, rendering the concurrent 
proximate cause doctrine inapplicable.  Because the auto exclusion applied, the district court held Atain 
owed no duty to defend or indemnify the underlying action. 

In summary, while the concurrent proximate cause doctrine remains the law in California, this decision 
reminds insurers and policyholders alike that the doctrine only applies where the causes of the accident or 
liability-producing event are truly independent.  The district court in Evanston recognized  there was no 
truly independent proximate cause of the injury that was unrelated to the use of an auto.  Therefore, the 
take-away from Evanston is not to split hairs – or should I say hares – when attempting to argue the 
concurrent proximate cause doctrine.  Only truly independent causes will invoke application of the doctrine 
under California law. 

Stephen Green is a partner in the Firm’s Los Angeles office.  His full bio and contact information can be found at:  
http://www.musickpeeler.com/professional/Stephen_Green/ 
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Insurance Coverage Practice Group 

Litigation & Coverage:  Musick Peeler has achieved a national reputation for expertise in direct representation of domestic and 
international insurance companies in complex litigation matters.  The Insurance Group's litigators are involved at every level of the federal 
and state court systems representing Musick Peeler's clients in contract and bad faith actions, coverage matters involving multiple insurers, 
environmental coverage issues, and the resolution of excess and reinsurance disputes. 

The firm is widely recognized for its acumen in defending insured professionals, including lawyers, accountants, physicians, directors and 
officers, real estate practitioners, insurance brokers and agents, architects and engineers, securities' brokers and dealers, fiduciaries and 
trustees.  Musick Peeler's attorneys have comprehensive experience in the defense of property/casualty matters, including product liability 
cases.  The Group serves insurance clientele as supervisory counsel in monitoring litigation and in negotiating coverage disputes.  The 
firm's appellate lawyers are recognized for a number of important legal precedents that uphold the enforceability of clients' policies and 
define the rules governing the business of insurance. 

Policy Drafting & Interpretation:  Attorneys in the Insurance Group provide advice and assistance in drafting and interpreting policy 
wording and in obtaining regulatory approval of policy forms.  The underwriters and claim examiners of Musick Peeler's clients rely upon the 
firm's litigation and regulatory background to better understand and define the nature of specific liability risks. 

Corporate & Regulatory Practice:  Musick Peeler's insurance representation includes a full-service corporate and regulatory practice.  
The firm's attorneys counsel clients with regard to: 

 Suitable corporate organization for their intended purposes  

 Obtaining government approval of mergers and acquisitions of other companies  

 Regulatory compliance with employee compensation and benefit plans  

 Issuance of securities and public offerings  

 Capitalization requirements and taxation matters  

Musick Peeler's practical approach to problem solving has enabled its attorneys to develop valuable working relationships with government 
regulatory licensing and disciplinary agencies in the various states in which the firm represents clients.  Musick Peeler has also been called 
upon to represent state regulators in handling some of the nation's largest property and casualty insolvencies. 

The Insurance Group assists clients in the advocacy of their administrative and legislative agendas.  The Group's attorneys are 
experienced in drafting proposed statutes and regulations affecting their clients' interests.  The firm's proficiency in professional liability and 
in commercial and financial litigation benefits the insurance industry.  Musick Peeler's attorneys are committed to tort reform and the 
development of laws that limit the liability of their clients' policy holders. 

Education & Prevention of Legal Disputes:  Attorneys in the Insurance Group are frequently invited to lecture on insurance issues at 
national and international seminars.  The firm offers private seminars that address topical concerns and methods of avoiding litigation and 
resolving legal disputes.  The Group's monthly newsletter, Insurance Notes, tracks the new trends and developments in insurance law for 
Musick Peeler's clients. 
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