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Opinion 
  

 
CIVIL MINUTES - GENERAL 
 

 

Proceedings: IN CHAMBERS — MOTION TO 

DISMISS 

Before the Court is a Motion to Dismiss filed by 

defendants WFP Securities Corporation, WFP Holdings, 

Inc., Louis Schooler, John Schooler, Susan Schooler, 

Thomas Hanson, Curtis Sathre III, Christopher Sathre, 

Matthew Deline, Stephen Godwin, Warren Horney, 

Kenneth Corlett, Thomas Hille, Richard Rupp, Thomas 

English, First Financial Planning Corp. dba Western 

Financial Planning, Western Financial Advisors, the 

Louis Schooler Separate Property Trust, and the 

Schooler Family Trust (collectively "WFP Defendants"). 

(Docket No. 107). Pursuant to Rule 78 of the Federal 

Rules of Civil Procedure and Local Rule 7-15, the Court 

finds that this matter is appropriate for decision without 

oral argument. The [*5]  hearing calendared for June 

27, 2011, is vacated, and the matter taken off calendar. 

 
I. Background 

Plaintiff Endurance American Specialty Insurance 

Company ("Plaintiff") issued a "claims-made and 

reported" Professional Liability Policy ("Policy") to 

defendant WFP Securities Corporation ("WFP 

Securities") for the period from June 1, 2009 to June 1, 

2010. (Complaint at ¶ 74.) Under the terms of the Policy, 

Plaintiff is obligated to pay claim expenses and 

damages resulting from covered claims made against 

WFP Securities and reported to Plaintiff during the 

policy period. (Complaint at ¶¶ 78-79.) The Policy has 

Limits of Liability for each claim in the amount of 

$1,000,000, and a policy period aggregate of 

$1,000,000. (Complaint at ¶ 76.) Each claim is subject 

to a self-insured retention, or deductible, in the amount 

of $50,000. (Complaint at ¶ 77.) Also included in the 

Policy is a Specific Claim Exclusion Endorsement, 

which excludes any claim "based upon, arising out of, 

directly or indirectly resulting from, in consequence of, 

or in any way involving the Robert C. Phalen matter 

disclosed on the Endurance Claim Supplemental 

Application signed and dated on July 6, 2009." 

(Complaint, Ex. [*6]  A.) 

Sixteen arbitrations and four additional potential claims 

were reported to Plaintiff within the claims period for 

coverage under the Policy. (Complaint at ¶ 80.) The 

WFP Defendants have already incurred, and continue to 

incur, attorney's fees and other expenses associated 

with the defense of some of the arbitrations. (Complaint 

at ¶ 159.) The arbitrations and potential claims, filed 

before the Financial Industry Regulatory Authority, 

involve allegations that WFP Securities and its 

representatives failed to investigate and conduct proper 

due diligence on certain investments, were negligent in 

approving certain investments for recommendation and 

sale, made misrepresentations and omissions of 

material information when recommending and selling 

products, and that WFP Securities failed to properly 

supervise its representatives. (Complaint at ¶ 3.) 
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In a letter to Plaintiff dated September 30, 2010, counsel 

for WFP Securities at the time asserted that the sixteen 

arbitrations were "'based upon, arising out of or 

attributable to the same or related Wrongful Act(s)' that 

'shall be treated as a single Claim' under the Policy, or, 

at most, four claims, resulting in at most four 

deductibles, [*7]  not 16." (Complaint at ¶ 83.) WFP 

Securities further elaborated that "[b]etween two and 

four products complained of are the same throughout 14 

of the 16 arbitrations filed (and the other two name one 

of those four products)." Id. WFP Securities adopted this 

position in an attempt to argue that it was liable for four 

$50,000 deductibles, at most, rather than sixteen 

deductibles for each of the sixteen arbitrations. 

On November 16, 2010, Plaintiff responded to WFP 

Securities, agreeing that all of the arbitrations should be 

treated as a single claim, but that the claim was 

excluded under certain provisions of the Policy, 

including the Specific Claim Exclusion Endorsement 

regarding claims relating to the "Robert C. Phalen 

matter." (Decl. Hosp, Ex. B at 26.) 

Before WFP Securities obtained its Policy from Plaintiff, 

it had a Professional Liability Policy issued by Lexington 

Insurance Company ("Lexington Policy") for the period 

from June 1, 2008 to June 1, 2009. (Decl. Treuer, Ex. 

A.) Similar to the Policy issued by Plaintiff, the Lexington 

Policy provided that Lexington would pay losses 

resulting from claims made against WFP Securities 

during the policy period. Id. Among those claims 

submitted [*8]  to Lexington was the "Robert C. Phalen 

matter," in which claimant Phalen asserted several 

claims against WFP Securities for unsuitable 

recommendations, negligence, breach of contract, 

breach of fiduciary duty, negligent supervision, violation 

of the California Corporations Code, fraud, and 

negligent misrepresentation in connection with fifteen 

different investments. (Decl. Hosp, Ex. B at 29-30.) The 

Lexington Policy also provided coverage for 

"Interrelated Wrongful Acts," which are defined under 

the policy as "any and all Wrongful Acts that are the 

same, related or continuous, or Wrongful Acts that arise 

from a common foundations [sic] of facts." (Decl. Treuer, 

Ex. A.) 

After Plaintiff denied coverage for the sixteen 

arbitrations and additional potential claims, WFP 

Securities tendered the claims to Lexington and 

requested mediation of the coverage issues, in 

accordance with the ADR provision of the Lexington 

Policy. Plaintiff has been invited to participate in that 

mediation. 

On February 16, 2011, Plaintiff filed the current action in 

interpleader, alleging that the relief sought in the 

arbitrations and demands tendered to it exceed 

$18,000,000 and far exceed the Policy's 

$1,000,000 [*9]  Limit of Liability. Plaintiff requests that: 

(1) it be allowed to pay the $1,000,000 into the registry 

of the Court; (2) all the Claimant-Defendants be required 

to interplead their respective rights to the proceeds; (3) 

all the Claimant-Defendants be restrained from 

instituting or prosecuting any proceeding other than the 

arbitrations, that would affect the Policy, pending further 

order of this Court; and (4) the parties be enjoined from 

entering any settlement agreement that would affect the 

Policy, without this Court's approval. The defendants in 

this case include WFP Securities and its representatives 

and owners, and those individuals who initiated the 

arbitrations and claims against WFP Securities, for 

which Plaintiff denied coverage. 

The WFP Defendants contend that this action is not 

properly an action in interpleader, but should instead be 

treated as a declaratory relief action because Plaintiff 

seeks a determination that it has no duty to defend or 

indemnify in the pending arbitrations and four demands 

alleged in the Complaint. Further, because Plaintiff 

denied coverage on the ground that the arbitrations and 

demands are related to the "Robert C. Phalen matter," 

the WFP Defendants [*10]  argue that Lexington must 

be joined as a necessary party. 

On May 23, 2011, the Court ordered the parties to 

provide additional briefing regarding whether this action 

should be construed as one for declaratory relief, rather 

than statutory interpleader. Having considered the 

supplemental briefs submitted by the parties, the Court 

concludes that this interpleader action should be 

dismissed. 

 
II. Analysis 

Generally, an interpleader action is conducted in two 

stages. See N.Y. Life Ins. Co. v. Conn. Dev. Auth., 700 

F.2d 91, 95 (2d Cir. 1983). "During the first stage, the 

court determines whether the interpleader complaint 

was properly brought and whether to discharge the 

stakeholder from further liability to the claimants. During 

the second stage, the court determines the respective 

rights of the claimants to the interpleaded funds." 

Prudential Ins. Co. v. Hovis, 553 F.3d 258, 262 (3d Cir. 

2009) (citations omitted). "It is the general rule that a 

party seeking interpleader must be free from blame in 

causing the controversy, and where he stands as a 
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wrongdoer with respect to the subject matter of the suit 

or any of the claimants, he cannot have relief by 

interpleader." Farmers Irrigating Ditch & Reservoir Co. 

v. Kane, 845 F.2d 229, 232 (10th Cir. 1988); see also In 

re Mandalay Shores Co-Op Housing Ass'n, Inc., 21 F.3d 

380, 383 (11th Cir. 1994) ("Interpleader is the means by 

which an innocent stakeholder, who typically claims no 

interest in an asset and does not know the asset's 

rightful [*11]  owner, avoids multiple liability by asking 

the court to determine the asset's rightful owner. A 

successful interpleader suit results in the entry of a 

discharge judgment on behalf of the stakeholder; once 

the stakeholder turns the asset over to the registry of 

the court, all legal obligations to the asset's claimants 

are satisfied."). 

Here, Defendant contends that this action, despite being 

brought as an interpleader, is actually a declaratory 

relief action in which Plaintiff seeks a determination that 

it has no duty to defend or indemnify in the pending 

arbitrations and four demands alleged in the Complaint. 

Plaintiff, in response, contends that this action is 

properly brought under the federal interpleader statute, 

28 U.S.C. § 1335, to resolve multiple and competing 

claims to the Policy. Plaintiff also argues that "the claims 

at issue here could not be resolved under state or 

federal declaratory relief statutes because these 

statutes do not permit [Plaintiff] to seek injunctive relief 

under 28 U.S.C. § 2361." (Supp. Opp. Brief at 1.) 

Plaintiff relies heavily on State Farm Fire & Casualty Co. 

v. Tashire, 386 U.S. 523, 87 S. Ct. 1199, 18 L. Ed. 2d 

270 (1967), to support its contention that this action is 

properly brought under the federal interpleader statute. 

In Tashire, the insurer brought an action in 

the [*12]  nature of interpleader to consolidate several 

claims against the proceeds of an insurance policy. The 

insured was a truck driver who was involved in a 

collision with a Greyhound bus. Id. at 525. A number of 

the bus passengers who were injured in the collision 

filed actions against Greyhound, the bus driver, the 

owner of the truck, and the truck driver. Id. Because the 

insured's policy only provided for bodily injury liability up 

to $20,000 per occurrence, the insurer filed an action in 

the nature of interpleader to require all claimants to 

establish their claims in a single proceeding, and to 

discharge the insurer from all further obligations under 

its policy. Id. at 526. The insurer asked, in the 

alternative, that the court decree that it owed no duty to 

the insured because the accident was excluded from 

coverage under the policy. Id. The district court issued a 

temporary injunction requiring that all suits against 

Greyhound, the bus driver, the insurer, and the insured, 

be prosecuted in the interpleader proceeding. Id. The 

Ninth Circuit reversed, finding that the insurer could not 

invoke federal interpleader until the claims against the 

insured were reduced to judgment. Id. On appeal, the 

Supreme Court [*13]  reversed, holding that the insurer 

did not have to wait until the claims were reduced to 

judgment, but that the injunctive relief should be limited 

to those claimants seeking to enforce against the 

insurer those judgments obtained against the insured. 

Id. at 531-32, 535. 

Since the Supreme Court's decision in Tashire, courts 

have held that insurers may not use interpleader to 

avoid a duty to defend. See, e.g., Gabarick v. Laurin 

Mar., Inc., 2009 U.S. Dist. LEXIS 27226 at *37-38 (E.D. 

La. Jan. 7, 2009); Utah Power & Light Co. v. Federal 

Ins. Co., 711 F. Supp. 1544, 1554 (D. Utah 1989); 

Millers' Mut. Ins. v. Iowa Nat. Mut., 618 F. Supp 301, 

304-307 (D. Colo. 1985). In Mt. Hawley Ins. Co. v. 

Federal Sav. & Loan Ins. Corp., 695 F. Supp. 469, 473-

74 (C.D. Cal. 1987), the court dismissed an action in the 

nature of interpleader because the policy at issue 

required that the defense costs, which were the 

responsibility of the insurer, be charged against the 

policy limits. The court specifically distinguished Tashire 

by noting that the defense costs in that case were not 

charged against the policy limits and "[t]he insurer in 

Tashire sought to be discharged from its obligation to 

provide the insured with a defense once it had 

deposited the policy limits in court, but this aspect of the 

case was not reached in the lower courts, and the 

Supreme Court did not rule on it." Id. at 474. The court 

further noted that "[o]ther courts considering the 

question of whether an insurer could use interpleader to 

evade its duty to defend seem generally to have 

answered in the negative." [*14]  Id. "Otherwise, where 

the damages exceed the policy coverage, the insurer 

could walk into court, toss the amount of the policy on 

the table, and blithely inform the insured that the rest 

was up to him." Id. (internal citations omitted). Although 

the insurer in Mt. Hawley had denied coverage of the 

subject claims and denied any obligation to provide a 

defense for the insured, the court found that a duty to 

defend nevertheless existed because the policy was 

subject to the California Civil Code section imposing 

upon insurers a duty to defend. Id. at 476. Alternatively, 

the court found that "[e]ven if the policy did not contain a 

duty to advance defense costs," the insurer's 

responsibilities under the policy went beyond the "mere 

payment for covered losses," requiring it "to give or 

reasonably withhold its consent to defense costs and to 

participate in the decision whether to contest suits 

against the insureds." Id. As such, "[i]t would be 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1CJ0-001B-K0F4-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1CJ0-001B-K0F4-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1CJ0-001B-K0F4-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5VF0-003B-P36T-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5VF0-003B-P36T-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5VF0-003B-P36T-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5VF0-003B-P36T-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5HW2-D6RV-H0G7-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5HW2-D6RV-H0WR-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FXW0-003B-S4X6-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FXW0-003B-S4X6-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FXW0-003B-S4X6-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FXW0-003B-S4X6-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FXW0-003B-S4X6-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FXW0-003B-S4X6-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FXW0-003B-S4X6-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FXW0-003B-S4X6-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FXW0-003B-S4X6-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-FXW0-003B-S4X6-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4W03-4MW0-TXFP-Y2BG-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4W03-4MW0-TXFP-Y2BG-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4W03-4MW0-TXFP-Y2BG-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4W03-4MW0-TXFP-Y2BG-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-CDV0-0054-447X-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-CDV0-0054-447X-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-CDV0-0054-447X-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-DDH0-0039-R3BB-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-DDH0-0039-R3BB-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-DDH0-0039-R3BB-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BKG0-003B-61H8-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BKG0-003B-61H8-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BKG0-003B-61H8-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BKG0-003B-61H8-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BKG0-003B-61H8-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BKG0-003B-61H8-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BKG0-003B-61H8-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-BKG0-003B-61H8-00000-00&context=


Page 6 of 6 

Endurance Am. Specialty Ins. Co. v. WFP Secs. Corp. 

 Monica Justice  

inequitable to absolve [the insurer] of these 

responsibilities, but unworkable to permit [the insurer] to 

exercise its discretion over the expenditure of the policy 

proceeds once they had been deposited in the court." 

Id. Accordingly, the court concluded, 

the [*15]  interpleader action "must be dismissed," 

despite the court's ultimate determination that the 

insured's claim were not covered under the terms of the 

policy. Id. at 471. 

Here, the Policy provides that "[a]s part of and subject to 

the Limits of Liability, [Plaintiff] shall have the right and 

duty to defend, any Claim against the Insured, to which 

this Policy applies . . . ." (Complaint, Ex. A at p. 52.) 

Thus, the Policy is similar to the one at issue in Mt. 

Hawley insofar as Plaintiff has a duty to defend, and the 

defense costs are charged against the Policy limits. The 

circumstances here are also similar to those in Mt. 

Hawley to the extent that Plaintiff contends it has no 

duty to defend because the claims against the WFP 

Defendants are excluded under the Policy. 

Plaintiff contends that Mt. Hawley is distinguishable 

because the insurer in that case argued against a duty 

to defend in part because it contended that defense 

costs should only be reimbursed, not advanced. Plaintiff 

asserts that it, unlike the insurer in Mt. Hawley, "has 

investigated the Claims and determined that they are 

excluded entirely from coverage under the Policy." 

(Plaintiff's Supp. Brief at 7.) However, Plaintiff fails 

to [*16]  note that the insurer in Mt. Hawley similarly 

denied coverage of the insured's claims based on policy 

exclusions, and even reserved its right to rescind the 

policy. 695 F. Supp. at 471. Further, Plaintiff is 

conflating the issue of whether the claims are subject to 

a policy exclusion with the issue of whether there is a 

duty to defend under the terms of the Policy. Here, 

Plaintiff's duty to defend under the terms of the Policy is 

unambiguous, and Plaintiff does not dispute that it has a 

duty to defend claims subject to the Policy. As such, 

Plaintiff "cannot be permitted to designate its own 

insureds as adverse claimants to the policy in order to 

avoid making the investigations and decisions required 

of it by the [P]olicy." Mt. Hawley, 695 F. Supp. at 476. 

This action in interpleader is therefore dismissed.1 

 

1 The Court need not reach the parties' remaining arguments 

regarding the joinder of Lexington Insurance Company in light 

of the dismissal of the interpleader. Even if this action was 

construed as one brought for declaratory relief, the Court 

would lack subject matter jurisdiction because the Complaint 

does not set forth an independent basis for jurisdiction that 

would allow it to proceed to the merits of a claim for 

 
Conclusion 

For the foregoing reasons, the Court grants the WFP 

Defendants' motion to dismiss and dismisses this action 

with prejudice. Plaintiff's request for sanctions is denied. 

IT IS SO ORDERED. 
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declaratory relief. [*17]  See Nationwide Mut. Ins. Co. v. 

Liberatore, 408 F.3d 1158, 1161 (9th Cir. 2005) ("[T]he 

Declaratory Judgment Act does not by itself confer federal 

subject-matter jurisdiction . . . ."). 
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